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IX THE 


United States Court of Appeals 

foe the District of Columbia 


No. 8756 


RAYMOND J. GRACE, Trading under the name and style 

of R. J. & M. C. Grace, 

Appellant 

vs. 

M. HAMPTON MAGRUDER, Collector of Internal 

Revenue, 

Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Jurisdictional Statement. 

This is an appeal from a final judgment (Appellant’s 
App. 63) of the District Court of the United States for the 
District of Columbia dismissing the cause and entering 
judgment for the appellee. Suit was brought by the ap¬ 
pellant to recover from the appellee, Collector of Internal 
Revenue, certain sums assessed and collected from the ap¬ 
pellant by the appellee as Collector of Internal Revenue un¬ 
der the provisions of Subchapter A, Chapter 9, Internal 
Revenue Code, entitled the Federal Insurance Contribution 
Act (originally Title VIII of the Social Security Act), 53 
Stat. 175, as amended August 10, 1939, c. 666, Title VI Sec. 
601; 53 Stat. 1381; 26 USCA Sec. 1400-1401-1410-1426-1429, 
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and under Subchapter C, Chapter 9, Internal Revenue Code, 
entitled the Federal Unemployment Tax Act (originally Ti¬ 
tle IX of the Social Security Act), 53 Stat. 183 as amended 
August 10, 1939, c. G66, Title VI Sec. G08, 53 Stat. 1387; 26 
USCA Sec. 1600, 1607, 1609. Jurisdiction of the District • 
Court is based upon Act of March 2, 1929, c. 488, Sec. 1, 45 
Stat. 1475, Title 28 Supp. Sec. 41, Subsection 5, of the Unit¬ 
ed States Code. Trial proceeded upon the issues raised by 
the complaint and answer (Appellant’s App. 1, 26). A re¬ 
view of the judgment below by this Court is authorized by 
the District of Columbia Code (1940 Ed.), Title 17, Sec. 101. 

Statement of the Case. 

Appellant is a retail coal dealer maintaining a place of 
business in the District of Columbia. 

On or about October 19, 1941, the Commissioner of In¬ 
ternal Revenue levied assessments against the appellant in 
connection with the operation of said retail coal business 
under Subchapter A, Chapter 9 of the Internal Revenue 
Code, originally the Federal Insurance Contributions Act, 
Title VIII of the Social Security Act, approved August 14, 
1935, (49 Stat. 636; 42 U. S. C. Supp. 1001 to 1011 inclusive), 
as amended, in the total amount of $194.56 of which sum 
$87.09 represented the supposed employer’s tax, $87.09 the 
supposed employee’s tax and $20.38 interest, for the period 
from September 1, 1937 to September 30, 1941. 

The Commissioner on or about the 30th day of Decem¬ 
ber, 1941, made a further assessment against the appellant 
under the provisions of Subchapter C, Chapter 9 of the In¬ 
ternal Revenue Code, originally the Federal Unemployment 
Tax Act, Title IX of the Social Security Act, approved Au¬ 
gust 14, 1935, (49 Stat. 639, 42 U. S. C. Supp. 1101 to 1110 
inclusive), as amended, in the total sum of $397.34 cover¬ 
ing the calendar years 1936 to 1940 inclusive. Said assess¬ 
ment included principal, 25% penalty and interest. 
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Both of said assessments were paid by the appellant 
under protest. 

The major portion of the assessments was levied by 
the Commissioner of Internal Revenue under the theory 
that certain men (hereinafter referred to as “coal 
hustlers”) who carried coal sold by the appellant from the 
street where it was dumped, to the customer’s bin, were 
employees of the appellant coal dealer. Included in the 
assessments were supposed taxes based upon moneys paid 
by the appellant to a watchman at a railroad yard who 
charged the appellant at a certain rate per ton for watch¬ 
ing coal at the yard consigned to the appellant, while en¬ 
gaged about other duties for the railroad company, and a 
small part represented moneys paid to divers persons de¬ 
scribed on the books of the appellant as “extra labor.” 

The principal issue in the case is whether or not coal 
hustlers are employees of the appellant within the mean¬ 
ing of the Social Security Act. Appellant contends that they 
are not his employees, but are independent contractors, 
and therefore he is not liable for the taxes assessed and colj 
lected; that the taxes assessed and collected were without 
legal authority and the lower Court should have entered 
judgment in his favor for recovery of the amounts so paid. 

The case went to trial before the District Court upon a 
stipulation of facts and evidence. Most of the facts as set 
forth by the stipulation and as shown by the evidence are 
included in the findings of fact signed by the Trial Justice 
(Appellant’s App. 56). The facts pertaining to the rela¬ 
tionship existing between the appellant and the coal hus¬ 
tlers are set forth in detail in paragraph 8 of the finding^ 
of fact (Appellant’s App. 58); those with reference to the 
watchman and extra labor in paragraphs 10 and 11 respec ¬ 
tively (Appellant’s App. 61). 

On the basis of facts as set forth in the Court’s find¬ 
ings, the Court concluded that the persons described as 


[' 


4 


“coal hustlers,” “watchman at railroad yard” and those 
designated as “extra labor” were employees of the appel¬ 
lant and engaged in his employment within the meaning of 
the applicable provisions of said Act, and that payments 
made by the appellant to said persons were payments of 
wages within the meaning of said Enactments; that the 
taxes sought to be recovered were properly assessed and 
collected and that on the pleadings, evidence and stipula¬ 
tion of facts, appellant was not entitled to recover (Appel¬ 
lant’s App. 62). 

If coal hustlers, and the other persons involved in said 
assessments, were not employees, the assessment and col¬ 
lection of the taxes were improper and the Court should 
have found for the appellant. 

The opinion of the Court as stenographically reported 
held them to be employees (Appellant’s App. 42) under a 
liberal construction of the Act. 

The Bureau of Internal Revenue made a ruling on No¬ 
vember 13, 1939, at the instance of another coal dealer, to 
the effect that coal hustlers were not considered to be em¬ 
ployees of that coal dealer under the provision of said Act, 
and the Bureau acted upon that construction of the law 
until it made a reversal of its ruling in August 1941. Ap¬ 
pellant knew of the said rulings. 

The appellant contends that coal hustlers under the evi¬ 
dence were not employees of the appellant, nor were the 
j other persons involved in the assessments, and that the 
lower Court should have so held. 

i Statutes, Treaties, Etc., Involved. 

I Chapter 9, Subchapter A, Internal Revenue Code; 53 
Stat. 175, as amended August 10, 1939 c. 666, Title VI 
; Sec. 601; 53 Stat. 1381; 26 USCA Sec. 1400-1401-1410- 
1426-1429; 
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Chapter 9, Subchapter C, Internal Revenue Code, 53 
Stat. 183 as amended August 10, 1939, c. 666, Title VI 
Sec. 608, 53 Stat. 1387; 26 USCA Sec. 1600, 1607, 1609; 

Regulations 90 Bureau of Internal Revenue relating to 
excise tax on employer under Title IX of the Social Se¬ 
curity Act, Article 205; C. F. R. Title 26, Sec. 403 ei 
sea.; 

Regulations 91 of the Bureau of Internal Revenue re¬ 
lating to employees tax and employers tax under Titl<f 
VIII of the Social Security Act, Articles 2, 3, and 4; 
C. F. R. Title 26, Sec. 402 et seq. 

Statement of points upon which appellant intends to 
rely. 

1. The Court erred in dismissing the complaint and en¬ 
tering judgment for the appellee. 

2. The Court erred in holding that the class of person^ 
known as coal hustlers were employees of the appellant 
within the meaning of Subchapter A, Chapter 9, Internal 
Revenue Code, entitled the Federal Insurance Contribu¬ 
tions Act, and Subchapter C, Chapter 9, Internal Revenue 
Code, entitled the Federal Unemployment Tax Act. 

3. The Court erred in holding that payments made tjo 
the persons described as coal hustlers were payments of 
wages within the meaning of the applicable provisions of 
said Act. 

4. The Court erred in holding that the taxes sought to be 
recovered by the appellant were properly assessed and col¬ 
lected from the appellant, and that the appellant was n^>t 
entitled to refund of the amounts sought to be recovered 
therein. 

5. The Court erred in holding that the person designat¬ 
ed as “watchman at railroad yard” and those designated 
as “extra labor” were employees of the appellant and en¬ 
gaged in his employment within the meaning of the Fdd- 
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eral Insurance Contributions Act and the Federal Unem¬ 
ployment Tax Act. 

! Summary of Argument. 

The appellant contends that coal hustlers are not em¬ 
ployees of the appellant within the applicable provisions 
of Titles VIII and IX of the Social Security Act. Coal 
hustlers are itinerant laborers who congregate at the ap¬ 
pellant’s coal yard without invitation, providing their own 
buckets and shovels, seeking occasional jobs of storing coal 
sold by the appellant to certain of his customers when the 
coal is delivered at the customer’s home, and other facil¬ 
ities for storage are not available. The appellant in most 
instances adds the storage charge to the customer’s bill as 
a separate item and in turn pays the coal hustler. In a few 
instances the customer pays the hustler direct, and in some 
instances the customer arranges for the storing of the coal. 

No contract or agreement exists between the appellant 
and the coal hustlers, no right of supervision or control over 
the manner in which the storer stores the coal at the cus¬ 
tomer’s house is retained by appellant; he has no regular 
hours for reporting, nor days for reporting; no record is 
kept of the name or address of the hustler; nor does the ap¬ 
pellant supervise his work nor have the right to supervise 
the same. For a complete statement of facts showing the 
relationship between the appellant and the coal hustler, see 
finding 8 of the Court’s findings of fact (Appellant’s App. 
58). 

Article 205 of Regulations 90 of the Bureau of Internal 
Revenue under Title IX promulgated under authority of the 
Act sets forth the facts constituting the relationship of em¬ 
ployer and employee, as do Regulations 91 of the Bureau 
under Title VIII, Articles 2, 3, and 4. The text of said reg¬ 
ulations is set forth hereinafter under the title “Argu- 
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ment.” The definition of employment as set forth in the 
regulations is virtually a restatement of the law as to wdiat 
factors make up the legal relationship of employer and em¬ 
ployee, as established by many Court decisions. 

It is clear from the facts set forth by the Court’s findings 
of fact (Appellant’s App. 56) that the relationship exist¬ 
ing between the appellant and the coal hustlers is not that 
of employer and employee, and under such circumstances 
the appellant w r as not liable for taxes on the storage charges 
transmitted by the appellant to the storers. Nor are the 
other types of workmen described as “watchman at rail¬ 
road yard” and “extra labor” employees within the Bu¬ 
reau of Internal Revenue regulations. 

The Trial Court in his opinion stated: 

“If I decided this case in accordance with the common 
law idea about employer and employee, why sure I 
would have to decide it in your favor.” (Appellant’s 
App. 43.) 

and stated in effect that these modern social statutes are 
meant to be liberally construed (Tr. 52) and under liberal 
construction of the law that the construction placed by the 
defendant is the one that should be held. (Appellant’s App. 
45.) 

This is a taxing statute and as such should be strictly con¬ 
strued according to its terms insofar as the collection of 
taxes is concerned. Even a liberality of construction of 
the statute would not bring within the scope of the Social 
Security Act classes of persons not in the legal relation of 
employees, and while the purpose of the Social Security leg¬ 
islation is a worthy one, the appellant should not be taxed 
where the relationship is not one embraced within the 
language of the statute. If persons in the position of in¬ 
dividual contractors of a class involved here are to be 
brought within the scope of the Social Security legislation 
it should be done so by legislation. 
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Under the regulations adopted by the Bureau and the 
definition of employment contained therein, coal hustlers 
are not employees. The regulations adopted by the Bureau 
for the administration of the provisions of the Act consti¬ 
tute a reasonable construction of the Act, and coal hus¬ 
tlers, not coming within the Bureau’s definition of employ¬ 
ment, nor within the definition as stated by the Courts, 
should not have been held to be employees by the Trial 
Court. 

The language of the Act is clear and the intention of Con¬ 
gress was to levy the tax with respect to employees only. 

It is submitted that coal hustlers are not employees of the 
appellant under sections VIII and IX of the Social Secur¬ 
ity Act, and accordingly the lower Court erred in dismiss¬ 
ing the complaint and denying the appellant’s recovery of 
taxes paid to the appellee under the assessments involved. 

Argument. 

Paragraph 8 of the findings of fact (Appellant’s App. 58) 
shows that coal hustlers are itinerant laborers, usually col¬ 
ored, who store coal sold by appellant and delivered to the 
homes or places of business of appellant’s customers. The 
coal hustlers usually congregate daily at appellant’s coal 
yard for the purpose of obtaining jobs of storing coal. In¬ 
dividually they have no regular hours and are not required 
to report daily or at any stated time, and may and do come 
and go as they please. Sometimes after coming to appel¬ 
lant’s yard they leave and go to the yard of another coal 
dealer and do similar work for that dealer and later return 
to the appellant’s yard. Sometimes the same men will not 
reappear at the appellant’s yard for many days. Many of 
these men have congregated in appellant’s coal yard in the 
foregoing manner off and on from 4 to 20 years. Appel¬ 
lant furnishes no quarters for them, but permits them to 
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congregate on appellant’s premises and in cold or inclement 
weather to build a fire in the yard. When appellant re ¬ 
ceives an order for coal and the customer wants the coal 
stored, appellant or one of his employees in charge of th^ 
yard, or the driver of the truck, calls on the men congregat¬ 
ed in the yard for one who win take the job of storing the 
coal ordered. The men in the yard are not required to take 
any job offered and may, and sometimes do, refuse partic¬ 
ular jobs, and before a job is accepted there may be dis¬ 
cussion as to the location of the job, how far the coal bin is 
from the alley or street, how many steps there are into thfe 
place of storage, or other matters which may influence the 
taking or refusal of the job. When a job is accepted by one 
of the men in the yard he is given a card which shows the 
name and address of the customer and the number of toi^s 
of coal to be stored, and is usually taken to the place of the 
job on the truck carrying the coal and sometimes he goes 
by street car or by other means. Sometimes after accept¬ 
ing a job a man will refuse to do the job of storing if upon 
examination the job appears unusually hard. In these in¬ 
stances, appellant sends another man to store the coal. Of¬ 
tentimes when there is no one available to go with the driv¬ 
er, the driver will pick up a man off the street or go by tie- 
city dump to get a man for a particular job. When th* 
soal is dumped in the alley or street, the driver and truck 
leave and the man proceeds to store the coal. No supervi¬ 
sion or control is exercised either by appellant or the cus¬ 
tomer over the storage of the coal, nor over the man who 
does the work of storing, nor over the time and manner jn 
which the work is done. When the man who stores the coal 
has finished the job he obtains the signature of the customer 
on the card which has been furnished him by appellant and 
returns to appellant’s yard where he is paid by appellant jn 
cash at the rate of 50 cents or 75 cents per ton. The amoujit 
so paid to the man who stores the coal is usually separate- 
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ly stated in appellant’s bill to the customer for the coal sold 
and delivered and is paid by the customer as part of ap¬ 
pellant’s bill. Where the coal is sold by appellant cash on 
delivery, the cost of storing is usually added to the bill, and 
after the coal is dumped, the truck driver presents the bill 
to the customer and collects the entire amount, and then re¬ 
turns to appellant’s office and turns in the money collected 
for the coal and the storage charges. The hustler is paid 
for storing the coal upon his return to appellant’s office with 
the paper or card signed by the customer showing that the 
coal has been stored. In some instances, in cash on deliv¬ 
ery sales, the truck driver, after being paid for the coal and 
storage charges, returns the amount charged for storing to 
the customer, who pays the coal hustler after the coal has 
been stored. Where appellant knows that his customers 
have been in the habit of paying the coal hustler direct for 
storing coal, the storage charges are not added to the bill 
and the customer pays the man direct. 

Neither appellant nor anyone in his behalf at any time 
invited any of these coal hustlers to appear and congregate 
at his yard; appellant had no agreement or contract of any 
type with any of the men, nor specifically any agreement 
with any of them reserving the right to the appellant to su¬ 
pervise the work of storing or directing the manner in which 
they should store the coal for customers; the men furnish 
their own buckets and shovels used in the storing of coal 
and appellant never furnished any. When the men do not 
go with the driver on the truck they furnish their own means 
of conveyance, and the appellant does not furnish them car- 
,fare. Appellant has kept no record of the names or ad¬ 
dresses of any of the men, nor does he keep their names on 
his payroll. They furnish no other service for him and re¬ 
ceive no compensation from appellant except the storage 
charge that the appellant collects from the customer. Ap¬ 
pellant does not tell the hustlers where to put the coal in the 
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house. Appellant collects from the customer and pays the 
men as a protection because sometimes they have collected 
both from customer and appellant. Appellant makes no 
profit on the storage charges. When a coal hustler refuses 
to store coal at the home of the customer, appellant usually 
sends another man. Appellant carries no workmen’s com¬ 
pensation or liability insurance on the hustlers (Appel¬ 
lant’s App. 60). 

The two sections of the Social Security Act involved place 
a tax upon every employer with respect to having indi¬ 
viduals in his employ, at certain rates (Appellant’s App. 

). The terms of the sections involved under Titles 
VIII and IX of the Social Security Act are nearly identical 
respecting the classes of persons covered by the Act. Both 
provide “the term employment means any service of what¬ 
ever nature performed within the United States by an em¬ 
ployee for an employer except,” (exceptions not applicable 
to this case). 

The regulations adopted by the Commissioner of Inter¬ 
nal Revenue under authoritv of the Act define the term em- 
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ployment and the elements to be considered in determining 
the relationship. While the language of the regulations 
under both sections are not identical the substance is almost 
the same. Article 205 of the regulations under Title IX 
provides as follows: 

“Employed individuals. — An individual is in the em¬ 
ploy of another within the meaning of the Act if he 
performs services in an employment as defined in sec¬ 
tion 907(c). However, the relationship between the 
individual who performs such services and the person 
for whom such services are rendered must, as to those 
services, be the legal relationship of employer and em¬ 
ployee. The Act makes no distinction between classes | 
or grades of employees. Thus, superintendents, man¬ 
agers, and other superior employees are employees 
within the meaning of the Act. 
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The words ‘employ,’ ‘employer,’ and ‘employee,’ as 
used in this article, are to be taken in their ordinary 
meaning. * * * 

Whether the relationship of employer and employee 
exists, will in doubtful cases be determined upon an 
examination of the particular facts of each case. 

Generally the relationship exists when the person for 
whom services are performed has the right to control 
and direct the individual who performs the services, not 
only as to the result to be accomplished by the work but 
also as to the details and means by which that result is 
accomplished. That is, an employee is subject to the 
will and control of the employer not only as to what 
shall be done but how it shall be done. In this con¬ 
nection, it is not necessary that the employer actually 
direct or control the manner in which the services are 
performed; it is sufficient if he has the right to do so. 
The right to discharge is also an important factor in¬ 
dicating that the person possessing that right is an 
employer. Other factors characteristic of an employ¬ 
er are the furnishing of tools and the furnishing of a 
place to work, to the individual who performs the serv¬ 
ices. In general, if an individual is subject to the con¬ 
trol or direction of another merely as to the result to be 
accomplished by the work and n-ot as to the means and 
methods for accomplishing the result, he is an inde¬ 
pendent contractor, not an employee. * * * 

The measurement, method, or designation of compen¬ 
sation is also immaterial, if the relationship of em¬ 
ployer and employee in fact exists. 

Individuals performing services as independent con¬ 
tractors are not employees. Generally, physicians, law¬ 
yers, dentists, veterinarians, contractors, subcontrac¬ 
tors, public stenographers, auctioneers, and others who 
follow an independent trade, business, or profession in 
which they offer their services to the public, are inde¬ 
pendent contractors and not employees. * * (Italics 
supplied.) 

The regulations under Title VIII provide as follows: 

“Art. 2. Employment. — * * * To constitute cm em¬ 
ployment the legal relationship of employer and em¬ 
ployee must exist between the person for whom the 


13 


services are performed and the individual who per¬ 
forms them, and the services involved must be perfornf 
ed within the United States, that is, within any of tl 
several States, the District of Columbia, or the Te. 
ritory of Alaska or Hawaii. (See articles 3 and 4 as U 
who are employees and employers, respectively, anld 
articles 5 to 13, inclusive, relating to excepted ser^- 
ices.) 

Art. 3. Who are employees. — Every individual is ^n 
employee within the meaning of Title VIII of the Alt 
if he performs services in an employment as defined jn 
section 811(b) (see article 2). 

However, the relationship between the person for whom 
such services are performed and the individual who 
performs such services must as to those services be the 
legal relationship of employer and employee. Gener¬ 
ally such relationship exists when the person for who\n 
services are performed has the right to control and efa- 
rect the individual who perforins the services, not only 
as to the result to be accomplished by the work but also 
as to the details and means by which that result is ac¬ 
complished. That is, an employee is subject to the will 
and control of the employer not only as to what shall be 
done but how it shall be done. In this connection it is 
not necessary that the employer actually direct or con¬ 
trol the manner in which the services are performed; 
it is sufficient if he has the right to do so. The right 
to discharge is also an important factor indicating that 
the person possessing that right is an employer. Othpr 
factors characteristic of an employer, but not neces¬ 
sarily present in every case, are the furnishing of topis 
and the furnishing of a place to work, to the individual 
who performs the services. In general, if an individual 
is subject to the control or direction of another merely 
as to the residt to be accomplished by the work and hot 
as to the means and methods for accomplishing the fe- 
sidt, he is an independent contractor. An mdividdal 
performing services as an independent contractor is not 
as to such services an employee. 

Generally, physicians, lawyers, dentists, veterinarians, 
contractors, subcontractors, public stenographers, auc¬ 
tioneers, and others who follow an independent trade, 
business, or profession, in which they offer their sefv- 
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ices to the public, are independent contractors and not 
employees. 

Whether the relationship of employer and employee 
exists will in doubtful cases be determined upon an ex¬ 
amination of the particular facts of each case. 

# * # • * 

The measurement, method, or designation of compen¬ 
sation is also immaterial, if the relationship of employ¬ 
er and employee in fact exists.” 

The construction placed by the Bureau on the Act is a 
reasonable interpretation of the Act and is substantially a 
restatement of the law on the subject as laid down by many 
Court decisions. On the question as to what constitutes 
the relationship of employer and employee, see the follow¬ 
ing authorities: 

35 American Juris prudence, Pages 445, 446, 447. 

“While it is said that at common law there are four 
elements which are considered upon the question wheth¬ 
er the relationship of master and servant exists— 
namely, the selection and engagement of the servant, 
the payment of wages, the power of dismissal, and the 
power of the control over the servant’s conduct—the 
really essential element of the relationship is the right 
of control—the right of one person, the master, to or¬ 
der and control another, the servant, in the perform¬ 
ance of work by the latter, and the right to direct the 
manner in which the work shall be done. It is more¬ 
over essential that the master shall have control and 
i direction not only of the employment to which the con¬ 
tract relates, but also of all of its details, and if these 
i elements of control and direction are lacking, no rela¬ 
tionship of master and servant exists. The test of the 
employer employee relation is the right of the employ¬ 
er to exercise control of the details and method of per¬ 
forming the work. It is the element of control of the 
work that tests the relationship of master and servant 
from the independent contractor relationship, for the 
most important test in determining whether one em¬ 
ployed to do a certain work is an independent contrac- 
! tor or a mere servant is the control over the work which 
is reserved to the employer. 
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There are some cases which indicate that the rights 
to employ at will, and for proper cause to discharge 
those who serve, are essential elements of the relation 
without which it cannot exist. Most authorities, how¬ 
ever, while recognizing the importance of the bearing 
on the issue of a relation of master and servant, of the 
circumstances of the possession or non-possession of 
power to hire and discharge and the existence or non¬ 
existence of liability to pay wages, do not regard these 
elements as essential to the existence of the master 
and servant relation. They are not, it is said, the ulti¬ 
mate facts, but only those more or less useful, in deter¬ 
mining whose is the work and whose is the power of 
control, although possession of either the power to 
employ or the power to discharge is generally regard¬ 
ed as very strong, and under some circumstances con¬ 
clusive, evidence of the existence of the master and 
servant relationship, whereas the payment of wages 
is the least important factor. Again power to control 
the w T ork has been said to be the final test, this power 
being exercisable not only as to the result to be ac¬ 
complished but also as to the means to be used. Hence, 
where it appears that one employed to do work ac¬ 
cording to his own methods and without being subject 
to control except as to the final result, he may not be 
held to have been an employee.” 

Harlan v. Bryant, 87 Fed. (2) 170. 

Page 174. “We accept as sound appellee’s assertion 
that ‘the true test of the existence of the relation of 
master and servant in a given case does not depend 
upon whether the servant was in the general employ 
of the master, but upon whether the master actually 
exercises supervision and control over the servant dur¬ 
ing the time he was such servant.’ ” 

Fleming v. Stone, 41 Fed. Supp. 1000. 

Page 1003. “Indeed, without contract or agreement, 
either express or implied, the relationship of employer 
and employee did not and could not exist.” 

Williams v. United States , 126 Fed. (2) 129. 

Page 130. “This is an appeal from a judgment in 
favor of the plaintiff entered May 2, 1941 in an action 



16 


to recover Social Security taxes with interest paid by 
plaintiff (the taxpayer) for the calendar year 1938. 
Such taxes were imposed under Title VIII, Section 804, 
of the Social Security Act of 1935 as amended, 42 USCA 
Sec. 1004, upon the theory that plaintiff was an em¬ 
ployer. * * *” 

Page 133. “The test usually employed for determin¬ 
ing the distinction between an independent contractor 
and an employee is found in the nature and the amount 
of control reserved by the person for whom the work 
is done. There seems to be no dispute but that the em¬ 
ployer employee relationship exists only where the per¬ 
son for whom the work is done, has the right to con¬ 
trol and direct the work, not only as to the result to be 
accomplished by the work but also as to the details 
and means by which that result is accomplished. Sing¬ 
er Alfg. Co. v. Kahn, 132 U. S. 518, 10 S. Ct. 175, 33 L. 
Ed. 440; Jones v. Goodson, 10 Cir.; 121 F. 2nd 176, 179. 
Plaintiff agrees that it is the right and not the exercise 
of control which is the determining element. 

(6) A number of elements have been enumerated as 
bearing upon the right to control, such as the right to 
hire and discharge persons doing the work (Casement 
v. Brown, 148 U. S. 615, 13 S. Ct. 672, 37 L. Ed. 582; 
Densly v. Bartlett, 318 111. 616; 149 N. E. 591, 42 A. L. 
R. 1406), the method and determination of the amount 
of the payment of the workman (Simonton v. Morton,, 
275 Pa. 562, 119 A. 732), whether or not the person 
doing the work is engaged in an independent business 
or enterprise and particularly whether he stands to 
make a profit on the work of those working under him 
(Barnes v. Myers, 163 Aid. 206, 161 A. 279, Petzold v. 
McGregor, 92 Ind. App. 528, 176 N. E. 640), which par¬ 
ty furnishes the tools or materials with which the work 
is done (Singer Alfg. Co. v. Kahn, 132 U. S. 518, 10 S. 
Ct. 175, 33 L. Ed. 440), and who has control of the 
premises where the work is done, Murphy v. Herold 
Co., 137 Wis. 609, 119 X. W. 294. 

(7, 8) We think it is reasonably certain that any con¬ 
trol exercised by the establishment was far short of 
that necessary to constitute them as the employers of 
the plaintiff. Even though full credit be given to the 
findings of the lower Court in regard to the control ex¬ 
ercised, we do not believe it is sufficient.” 
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It is clear from the facts as found by the Court that under 
the regulations and under the general law, coal hustlers do 
not fall within the legal relationship of employer and em¬ 
ployee. The appellant had no contract or agreement with 
the coal hustlers, had no agreement reserving the right to 
control and direct the hustlers in the storing of coal either 
as to the results to be accomplished nor the details and 
means by which the result is to be accomplished, nor did he 
control or direct the storing at any time. There are no 
payments of wages; the hustler accepts a job if it appears 
to his liking and refuses jobs which appear difficult. They 
have no regular hours for reporting, are not required to re¬ 
port, furnish their own buckets and shovels, and take jobs 
when and as they desire. The appellant merely collects the 
storage charge and transmits it to the hustler. While the 
service rendered is in the enhancement of the appellant’s 
business, yet that fact is not sufficient to establish the rela¬ 
tionship of employer and employee, where the relationship 
is that of an independent contractor. 

The Trial Court in his opinion discussed social legisla¬ 
tion and modern conditions of living and stated: 

“At first when I heard the case, I thought, well maybe 
the coal hustlers might not be regarded as employ ¬ 
ees.” (Appellant’s App. 43.) 

and stated further: 

“if I decided this case in accordance with the common 
law idea about employer and employee why sure 1 
would have to decide it in your favor,” (Appellant’s 
App. 43). 

but held that under a liberal construction of the law the 
construction placed by the appellee on the relationship was 
proper. See the following from the Court’s opinion (Ap¬ 
pellant’s App. 45): 

“Now, under those circumstances, you see, under lib¬ 
eral construction of the law, that is what I put it on, 
and under the changes in the circumstances of the way 
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coal is being delivered now, and what the customer 
wants and expects, and what he pays for, and what 
the coal dealer is willing to do and to keep records of, 
it seems to me that the proper construction about the 
modern idea about looking after the poor and helpless 
ones is the construction placed by the defendant, and is 
the one that should be held. 

So, I hold that way.” 

I This case involves the construction of a taxing statute. 
The tendency of the law is to construe such a statute strict¬ 
ly according to its terms. Even though the Court might be 
inclined to liberally construe the Social Security Act, the 
conclusion that, from the facts, these coal hustlers are em¬ 
ployees is going beyond even a liberal construction of the 
Act and the Regulations. 

The appellant does not question the worthy purpose of 
the Act, but if persons who clearly appear to be without the 
scope of the terms of the Act are to be embraced within its 
provisions, such action should be by Congress in enlarging 
the scope of the enactment. 

The record showed that the Commissioner in 1939 ruled 
that coal hustlers were not employees within the meaning 
of the Act involved (Appellant’s App. 48). The appellant 
knew of that ruling and did not pay taxes, and the Bureau 
apparently followed that ruling in administering the Act 
until 1941, when the ruling was reversed and assessments 
were made against the appellant retroactively, to which 
were added interest and penalty. While it is conceded that 
the Bureau has the right to change its ruling, the fact that 
it acted upon the view that coal hustlers were not employees 
for about two years in administering the Act is at least 
evidence in support of the view of the appellant. 

, The District Court for the District of Marvland had be- 
fore it in 1943 an action against the Collector of Internal 
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Revenue to recover Social Security taxes assessed and paid 
on drivers of the Yellow Cab Company of the District of 
Columbia. In entering judgment for the Yellow Cab Com¬ 
pany for the recovery of the taxes so paid the Court in great 
detail went into what constitutes the relationship of em¬ 
ployer and employee under the Social Security Act. The 
following is taken from the Court’s opinion: 

Yellow Cab Company v. M. Hampton Magncder, 49 Fed. 

Supp. 605. 

“This is a suit by the plaintiff taxpayer to recover 
$7,490.93 paid to the Collector of Internal Revenue at 
Baltimore, Maryland, for federal insurance contribu¬ 
tion taxes for the period January 1, 1941 to September 
30,1941, together with interest thereon. 

The tax involved is levied on employes and employers 
with respect to employment, by Internal Revenue Code, 
26 USCA, ss. 1400 and 1410. These sections amend¬ 
ed the original Social Security Act of 1935. Section 
1400 levies a tax upon the income of every individual 
equal to one per cent of the wages received by him dur¬ 
ing the period in question with respect to employment 
(as defined in section 1426-B). Section 1401 requires 
this tax to be collected by the employer of the taxpay¬ 
er, by deducting the amount of the tax from the wages 
as and when paid. Section 1410 also imposes an ex¬ 
cise tax, with respect to having individuals in his em¬ 
ploy, upon the employer at the rate of one per cent of 
the wages paid by him , for the period in question. Sec¬ 
tion 1426-A defines wages, with some exceptions not 
here material, as a remuneration for employment, in¬ 
cluding the cash value of all remuneration paid in any 
medium other than cash. Section 1412-B defines emj 
ployment as ‘any service of whatever nature, perform! 
ed bv an employee for the person employing him.’ 


The applicable Treasury Regulations 106 sectiop 
402.204 further defines who are employees, in part a^ 
follows: ‘Every individual is an employee if the rela! 
tionship between him and the person for whom he per! 
forms a service, is the legal relationship of employed 
and employee. Generally such relationship exists when 
the person for whom services are performed has thfe 
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right to control and direct the individual who performs 
the services, not only as to the result to be accomplish¬ 
ed by the work but also as to the details and means by 
which that result is accomplished. That is, an em¬ 
ployee is subject to the will and control of the employ¬ 
er not only as to what shall be done but how it shall be 
done. In this connection, it is not necessary that the 
employer actually direct or control the manner in 
which the services are performed; it is sufficient that 
he has the right to do so. * * * Whether the relation¬ 
ship of employer and employee exists will, in doubt¬ 
ful cases, be determined upon an examination of the 
particular facts in each case.’ 

Section 402.227 of the Regulations further defines 
wages. In part it provides ‘The name by which the 
remuneration is designated is immaterial. That is, 
salaries, fees, bonuses and commissions on sales or on 
insurance premiums or wages are within the meaning 
of the Act, if paid as compensation for employment. 
The basis upon which the remuneration is paid is im¬ 
material in determining whether the remuneration 
constitutes wages. That is, it may be paid on the basis 
of piece work, or a percentage of profits; and may be 
paid hourly, daily, weekly, monthly, or annually. The 
medium in which the remuneration is paid is also imma¬ 
terial. * 

It is obvious from the statute and regulations that the 
tax is not payable unless (1) there is an employer and 
employee, and the relationship of employment between 
them; and (2) wages are paid by the employer to the 
employee. 

There are a number of other federal stautes which are 
based on the employer-employee relationship, includ¬ 
ing the Federal Employers Liability Act, the Long¬ 
shoremen and Harbor Workers Act, (similar to State 
Workmen’s Compensation Acts) and the Fair Labor 
Standards Act. The statutory definitions of employ¬ 
er, employe and the employ are in very general terms* 
and should be understood in ‘their natural sense and 
intended to describe the conventional relation of em¬ 
ployer and employee.’ Robinson v. B. and 0., 237 LL 
S. 84; Divine v. Levy, 36 F. Supp. 55; Maddox v. Jones, 
42 F. Supp. 35, 40. This view lias been expressed in 
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numerous cases dealing specifically with the Social Se¬ 
curity Act. Anglim v. Empire Star Mines Co., 9 Cir. 
129 F. (2d) 914; Texas Co. v. Higgins, 2 Cir. 118 F. 
(2d) 636; United States v. Griswold, 1 Cir. 124 F. (2d) 
500; Indian Refining Co. v. Dallam, 31 F. Supp. 455; 
Aff’d 7 Cir. 119 F. 2nd 417; Walker v. Altmeyer, 46 
F. Supp. 790; Burruss v. Early, 44 F. Supp. 21. 

The conventional relation of employer and employee, is 
also that known in the law as master and servant, the 
latter as distinguished from an independent contrac¬ 
tor. And as appears from the regulation above re¬ 
ferred to, there are certain legal tests to distinguish tne 
two relationships. Probably the most important of 
these tests is whether the alleged master in any cs.se 
has the right, even if he does not exercise it, to control 
and direct the alleged servant, not only as to what sh^ll 
be done but how it shall be done. Each case deperids 
upon its own facts and circumstances, and in doubtful 
cases it is necessary to examine the particular facts to 
answer the question. In the brief of counsel for the 
defendant in this case it is frankly said ‘It may be con¬ 
ceded at the outset that this (case) is in the class of 
doubtful cases which must be resolved by an examina¬ 
tion of the particular facts of the case. * * * If the 
court concludes that the relationship between the par¬ 
ties was one of leasing the taxicabs, then the matter is 
at an end and there is no liability for the tax. ’ 

In this case I have made a separately stated finding of 
facts to which reference may be made, and it is there¬ 
fore unnecessary to here repeat the facts in any detail. 
The legal problem here is to determine what real rela¬ 
tionship there was between the plaintiff and the ar¬ 
sons who drove the cabs. I find it was not that of em¬ 
ployment, but of leasing or hiring. We must dis¬ 
tinguish between that controlling aspect of the case, 
and other incidental questions such as whether the Yel¬ 
low Cab Company is, by virtue of its method of d<jing 
business and particularly its public advertising flat¬ 
ter, estopped to deny liability to the public, either as 
passengers or pedesrtians, or others, for injuries which 
may result from the negligent driving of the cabs. * * * 

The driver was not subject to any control whatever by 
the plaintiff with respect to his driving of the cab, but 
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was, of course, obliged to obey public laws and appli¬ 
cable regulations. The defendant’s argument, in sup¬ 
port of the contention that there was a relation of em¬ 
ployer and employee, is based almost entirely on the 
plaintiff’s public advertisements of its business, the 
uniform color in which its cabs were painted, and the 
maintenance of call boxes. This evidence no doubt sub¬ 
jected the plaintiff to legal liability for injuries negli¬ 
gently caused by the drivers to the public, but it is not 
inconsistent with the positive evidence in this case of 
the real relationship between the cab company and the 
drivers. The cab company’s public advertisements, 
uniform color scheme and maintenance of call boxes 
were an effective means of making popular its cabs and 
thereby enabling it to lease or hire them to drivers on 

terms that it deemed satisfactory. 

• • # • * * 

The defendant’s contention in this case seems to be an 
unwarrantable extension of the application of the So¬ 
cial Security Act. Neither the constitutionality nor 
the social desirability of the statute is now questioned. 
Helvering v. Davis, 301 U. S. 019; Stewart Machine Co. 
v. Davis, 301 U. S. 548. But what was said by Circuit 
Judge Healy for the 9th Circuit in Anglim v. Empire 
Star Mines fco., 129 F. 2nd. 914-917, in a case involving 
much similarity in principle to the present case, is here 
applicable. ‘There was in the practice here no element 
of calculated tax avoidance. The taxpayer’s Leasing 
Program was inaugurated years before the Social Se¬ 
curity Act vras placed on the books. We entertain no 
doubt that these leases should be classed as independ¬ 
ent contracts. We are not unmindful of the beneficient 
purposes of the Act but the extension of its benefits to 
wider fields is not the business of the courts.’ 

Nor do I think it can be properly held in this case that 
any wages were paid by the taxpayer to the drivers of 
its cabs. The only monetary consideration passing be¬ 
tween the parties in consequence of the arrangement 
was the rental sum paid by the drivers for the hiring 
of the cabs. Literally, therefore, it is clear enough 
that with reference to the tax on the employer, wages 
were not ‘paid by him.’ The general rule with respect 
to the application of a taxing statute is that the tax¬ 
payer must be clearly brought within the full meaning 
of the words used in the statute. However, the defend- 
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ant contends that the wording of the statute with re¬ 
spect to wages paid should not be taken too literally and 
cites some cases, involving different factual conditions 
in support of that view. Thus in this case it might 
very well be held that, if the plaintiff was entitled to 
an accounting from the drivers for the fares received 
by them from passengers, the mere fact that the monies 
were collected by the driver from the public and not 
from the plaintiff would not preclude a finding that the 

fares to be accounted for constituted wages. 

* * • • • 

In this case as there was no relation of employment 
between the parties, there is no basis for the view that 
the fares received by the drivers from the public con¬ 
stituted wages payable by the cab owner. 

* # * * * 

For these reasons I have concluded that the plaintiff 
is entitled to recover the tax paid in this case, with in¬ 
terest, in accordance with the particularly applicable 
statute.” 

The Supreme Court has held that taxing statutes should 
be strictly construed according to their terms. See the 
following authority: 

Gould v. Gould , 245 U. S. 151, 62 L. ed. 211, 213. [ 

“In the interpretation of statutes levying taxes, it isj 
the established rule not to extend their provisions by 
implication, beyond the clear import of the language 
used, or to enlarge their operations so as to embrace 
matters not specifically pointed out. In case of doubt 
they are construed most strongly against the govern¬ 
ment and in favor of the citizen. United States v. Wig- 
glesworth, 2 Story, 369, Fed. Cas. No. 16,690; Amer¬ 
ican Net & Twince Co. v. Worthington, 141 U. S. 468, 
474, 35 L. ed. 821, 824, 12 Sup. Ct. Rep. 55; Benziger 
v. United States, 192 U. S. 38, 55, 48 L. ed. 331, 338, 24 
Sup. Ct. Rep. 189.” 

An examination of the facts respecting “watchman at 
railroad yard” and “extra labor,” paragraphs 10 and 11 
of the findings of fact, indicates that these classes of per¬ 
sons were not employees of the appellant within the appli¬ 
cable provisions of the Social Security Act, Respecting 
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the watchman, there was no supervision or direction of the 
manner in which he performed his service. He merely in¬ 
formed the appellant when his shipment of coal arrived at 
the yard and kept his eye on it while engaged in duties for 
the railroad company. 

The items of “extra labor” were miscellaneous small 
payments made to divers persons in the operation of the 
appellant’s coal business. No record was kept as to whom 
the payments were made and the payments apparently 
were for “odd job” variety of labor. 

Importance of the Question to the Appellant. 

i The question as to whether or not coal hustlers are em¬ 
ployees is an important one to the appellant as it may af¬ 
fect other matters relating to the conducting of his busi¬ 
ness, such as possible liability under the workmen’s com¬ 
pensation statute and possible liability for torts, should any 
be committed by any of these parties. It also might af¬ 
fect liability under other statutes placing taxes or other 
duties upon employers. 

Conclusion. 

In conclusion, it is respectfully submitted that under the 
facts the relationship existing between the appellant and 
coal hustlers is not the legal relationship of employer and 
employee, nor does the relationship of employer and em¬ 
ployee exist between the appellant and those described in 
this case as watchman at railroad and extra labor, and 
therefore the judgment dismissing the complaint and enter¬ 
ing judgment for the appellee should be reversed. 

Respectfully submitted, 

LOWRY N. COE, 

! 717 National Press Building, 

Washington, D. C., 

Attorney for Appellant. 
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INTERNAL REVENUE CODE—CHAPTER 9 


Subchapter A— Employment by Others Than Carrier^ 
(Federal Insurance Contributions Act) 

Part I—Tax on Employees 
26 U. S. C. A. i 

Sec. 1400 Rate of Tax. 

In addition to other taxes, there shall be levied, collected, 
and paid upon the income of every individual a tax equal 
to the following percentages of the wages (as defined ib. 
section 1426 (a)) received by him after December 31, 1936, 
with respect to employment (as defined in section 1426 (b)) 
after such date: 

(1) With respect to wages received during the calendar 
years 1939, 1940, 1941, 1942, 1943, and 1944, the rate shafl 
be 1 per centum. 

(2) With respect to wages received during the calendar 
year 1945, the rate shall be 2 per centum. * * 

Sec. 1401. Deduction of Tax From Wages. 

(a) Requirement.— The tax imposed by section 14C0 
shall be collected by the employer of the taxpayer, by de¬ 
ducting the amount of the tax from the wages as and wh^n 
paid. 

Part II—Tax on Employers 
Sec. 1410. Rate of Tax. 

In addition to other taxes, every employer shall pay ^n 
excise tax, with respect to having individuals in his employ, 
equal to the following percentages of the wages (as defined 
in section 1426 (a)) paid by him after December 31, 1936, 
with respect to employment (as defined in section 1426 (bj) 
after such date: 

(1) With respect to wages paid during the calendar 
years 1939, 1940, 1941, 1942,' 1943, and 1944, the rate shrill 
be 1 per centum. 


• * # 


Sec. 1426. Definitions. 

When used in this subchapter— 

(Sec. 1426 (a)) 

(a) Wages. —The term “wages” means all remuneija- 
tion for employment, including the cash value of all re- 



numeration paid in any medium other than cash; except 
that such term shall not include—(exceptions not applica¬ 
ble) # * * 

(Sec. 1426 (b)) 

(b) Employment.— The term “ employment” means 
any service performed prior to January 1, 1940, which was 
employment as defined in this section prior to such date, 
and any service, of whatever nature, performed after 
December 31,* 1939, by an employee for the person employ¬ 
ing him, irrespective of the citizenship or residence of 
either, (A) within the United States, or (B) on or in con¬ 
nection with an American vessel under a contract of service 
which is entered into within the United States or during the 
performance of which the vessel touches at a port in the 
United States, if the employee is employed on and in con¬ 
nection with such vessel when outside the United States, 
except—(exceptions not applicable) * * * 

Sec. 1429. Rules and Regulations. 

The Secretary shall make and publish such rules and 
regulations, not inconsistent with this subchapter, as may 
be necessary to the efficient administration of the functions 
with which he is charged under this subchapter. The Com¬ 
missioner, with the approval of the Secretary, shall make 
and publish rules and regulations for the enforcement of 
this subchapter. 

SuBCHAPTETt C- Tax ON EMPLOYERS OF ElGHT OR MOKE 

(“Federal Unemployment Tax Act”) 

26 U. S. C. A. 

Sec. 1600. Rate of Tax. 

Every employer (as defined in section 1607 (a)) shall 
pay for the calendar year 1939 and for each calendar year 
thereafter an excise tax, with respect to having individuals 
in his employ, equal to 3 per centum of the total wages (as 
defined in section 1607 (b)) paid by him during the calendar 
year with respect to employment (as defined in section 1607 
(c)) after December 31, 1938. 


Sec. 1607. Definitions. 


When used in this subchapter— 

(Sec. 1607 (a)) 

(a) Employer. —The term 4 ‘employer’’ does not include 
any person unless on each of some twenty days during the 
taxable year, each day being in a different calendar week, 
the total number of individuals who were employed by him 
in employment for some portion of the day (whether or not 
at the same moment of time) was eight or more. 

(Sec. 1607 (b)) 

(b) Wages. —The term “wages” means all remunera¬ 
tion for employment, including the cash value of all re¬ 
muneration paid in any medium other than cash; except 
that such term shall not include—(exceptions not applica¬ 
ble) * # * 

(Sec. 1607 (cj) 

(c) Employment.— The term “employment ' means any 
service performed prior to January 1, 1940, which was 
employment as defined in this section prior to such date, 
and any sendee, of whatever nature, performed after De¬ 
cember 31, 1939, within the United States by an employee 
for the person employing him, irrespective of the citizen 
ship or residence of either, except—(exceptions not appli¬ 
cable) 


• * • 


Sec. 1609. Rules and Regulations. 

The Secretary and the Social Security Board, resp 
tively, shall make and publish such rules and regulation 
not inconsistent with this subchapter, as may be necessa 
to the efficient administration of the functions with whi 
each is charged under this subchapter. The Commission 
with the approval of the Secretary, shall make and publ 
rules and regulations for the enforcement of this 
chapter, except sections 1602 and 1603. 
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APPENDIX. 

Case 8756. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Raymond J. Grace, Trading under the 
name and style of R. J. & M. C. Grace, 
400-F Street, N. E., Washington, D. C., 
American Ice Company, a corporation, 
1515-F Street, N. E., Washington, D. C., 

Plaintiffs 


vs. 


M. Hampton Magruder, Collector of In¬ 
ternal Revenue, Baltimore, Maryland, 

Defendant 


Civil Actioh 
File No. 174: 


90. 


ed 


Complaint for Recovery of Social Security Taxes Allege 
to Have Been Illegally Assessed and Collected. 


1. Plaintiff, Raymond J. Grace, is a citizen of the Dis¬ 
trict of Columbia. Plaintiff, American Ice Company is 
corporation organized under the laws of the State of Ne|v 
Jersey, doing business in the District of Columbia. Defend¬ 
ant is a citizen of the State of Maryland and is sued as tile 
Collector of Internal Revenue for this District. Jurisdic¬ 
tion is based upon Title 28, Section 41, Sub-section 5, of ti e 
United States Code. 

2. Both plaintiffs are engaged in the District of Co¬ 
lumbia in the retail coal business. 

3. On or about the 31st day of October, 1941, the de¬ 
fendant as Collector of Internal Revenue, pursuant to au¬ 
thority vested in him by law to make assessments of tax^s, 
levied an assessment or assessments against the plaintiff, 
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Raymond J. Grace, trading as R. J. & M. C. Grace, in con¬ 
nection with the retail coal business operated by the said 
Raymond J. Grace in the District of Columbia, under Regu¬ 
lations 106 (Part 402, Title 26, Code of Federal Regulations, 
1940 Sup.) relating to the Employees’ Tax and the 
2 Employers' Tax under the Federal Insurance Con¬ 
tributions Act, Title VIII of the Social Security Act, 
approved August 14,1935, (49 Stat. 636; 42 U. S. C. Sup. TV, 
1001 to 1011, inclusive, as amended) in the total amount of 
$194.56 which said sum represented $87.09 as an employer’s 
tax and $87.09 as an employee’s tax and $20.38 interest. Said 
assessment purportedly represented taxes under said Title 
on account of certain disbursements made by the said plain¬ 
tiff to divers persons over the period from September 1,1937 
to September 30, 1941, whom the defendant contended were 
employees of the said plaintiff bv virtue of which the de¬ 
fendant claimed obligation on the part of the said plaintiff 
for taxes, and which obligation and liability for taxes the 
said plaintiff denies. 

4. The details of said assessments covering said total 
period are by classification as follows: 

Type of Employer Employee 

Alleged Employees Amount Paid Tax Tax Interest Total 

Coal Hustlers.$7026.35 $70.26 $70.26 $16.45 $156.97 


Commission on sales 
Watchman at Freight 

799.28 

8.00 

8.00 

1.87 

17.87 

yard . 

343.34 

3.43 

3.43 

.80 

7.66 

Extra labor. 

539.21 

5.40 

5.40 

1.26 

12.06 


i $8708.18 $87.09 $87.09 $20.38 $194.56 

5. Thereafter pursuant to said assessments made by the 
defendant the said plaintiff was billed for the amount al¬ 
leged to be due under said assessments with the exception 
of the month of September, 1937, and on the 15th day of 
December, 1941, the said plaintiff, Raymond J. Grace, paid 
to the defendant therefor the said sum of $194,56, under pro¬ 
test. 
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6. At the time of making the said assessments as afore¬ 
said the defendant as said Collector of Internal Revenue 
also levied a further and additional assessment of taxes 
which the defendant claimed to be due to him as Collec¬ 
tor of Internal Revenue from the said plaintiff, Raymond 
J. Grace, trading as aforesaid, under Regulations 107 (Part 
403, Title 26, Code of Federal Regulations, 1940 Sup.) 
3 relating# to the Excise Tax on Employers under the 
Federal Unemployment Tax Act, Title IX of the So¬ 
cial Security Act, approved August 14,1935 (49 Stat. 639; 42 
U. S. C. Sup. V, 1101 to 1110, inclusive, as amended), in 
the total of $397.34 covering the calendar years 1936, 1937, 
1938,1939, and 1940. The total of said alleged taxes broken 
down are as follows: 


Year 

Principal 

25% Penalty 

Interest 

Total 

1936 

$ 30.01 

$ 7.50 

$ 8.62 

$ 46.13 

1937 

38.72 

9.68 

9.19 

57.59 

1938 

54.48 

13.62 

9.67 

77.77 

1939 

65.85 

16.45 

7.74 

90.04 

1940 

96.22 

24.06 

5.53 

125.81 


$285.28 

$71.31 

$40.75 

$397.34 


7. Under the enactment last above referred to the said 
plaintiff was not required to file a tax return nor was he 
liable for tax unless his total employees numbered eight 
or more. Said plaintiff’s admitted employees being less in 
number than eight the said plaintiff did not file returns 
under said act. The defendant in contending that the 
persons to whom payments were made on account of which 
the said assessments were purportedly made, contends that 
the total number of employees of the said plaintiff exceeded 
eight. The said contention of the defendant was based up¬ 
on his theory that certain persons to whom the plaintiff 
made payments commonly known as “coal hustlers” anc 
more fully referred to hereinafter and other persons cov- 


4 


ered by said assessments, were employees, thereby bringing 
the total to a figure in excess of eight, and bringing said 
plaintiff within the requirements of said Act. 
i 8. The amounts paid and the classes of said payments 
on which the defendant has claimed liability of the said 
plaintiff under the Act last aforesaid and on account of 
which said assessments were made, are the following: 

4 Amounts paid to “coal hustlers’’.$ 8,799.80 

Amounts paid as Commission on Sales_ 870.35 

Amounts paid to watchman at railroad yard 470.06 
Extra Labor. 598.54 


Total.$10,738.75 

Said assessments likewise covered compensation to admit¬ 
ted employees for whom said plaintiff would have been liable 
for tax, in the event liis total number of employees were 
eight or more. 

9. Thereafter the defendant billed the said plaintiff for 
the amount alleged to be due under said assessments and 
on the 2nd day of February, 1942, the plaintiff paid to the 
gaid defendant as Collector of Internal Revenue therefor 
the sum of $397.34, under protest. 

; 10. The plaintiff, Raymond J. Grace, further avers that 
the persons to whom payments covered by said assessments 
were made, not being employees, and that therefore said 
faxes being levied and collected without legal authority, 
plaintiff is entitled to recover from the defendant the 
amounts paid by virtue of said assessments, 
i 11. The greater part of the taxes which the defendant 
collected from the said plaintiff under compulsion by said 
assessments, as aforesaid, were due to the contention of 
fhe defendant that the type of persons to whom the said 
plaintiff made payments known as “coal hustlers” were 
employees of the said plaintiff. This fact the plaintiff de¬ 
nies, and which denial is the basis for the plaintiff’s claim 
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of refund of so much of said assessment and payment as 
were based upon the amounts paid to * ‘ coal hustlers. ’’ Coal 
hustlers are men, usually colored, who congregate at the 
coal yard, not only of the plaintiff but of other coal dealers, 
to get an occasional job of storing coal. These men are 
not employees of the said plaintiff, do not have any regu¬ 
lar hour for reporting, and the plaintiff has no control over 
them so as to require them to perform any particular job 
of coal storage or to direct the manner in which the 
5 same is done in the event one of the men accepts a 
specific job. These men are floaters. They drift from 
yard to yard. They will refuse to accept a job if it appears 
to be particularly difficult. They would oftentimes be af 
the plaintiff’s yard for one, two, or three days and then not 
reappear for many days or weeks so that there is a large 
turnover in the personnel of the said “hustlers.” The said 
hustlers are paid by the job, that is the sum of 50^ per ton 
for carrying the coal from the street to the customer’s bin 
(said price is now 75^ per ton due to scarcity of men willing 
to undertake these jobs). The charge is added to the 
customer’s bill as a charge for storage in addition to thO 
price of the coal so that the said plaintiff collects from th^ 
customer and pays the hustler for his work. Further de¬ 
tails of the relationship between said plaintiff and these 
“coal hustlers” are set forth in copies of claims for re¬ 
fund filed with the Commissioner of Internal Revenue by 
said plaintiff, which copies are annexed hereto as Plaintiffs’ 
Exhibits “A” and “B”, and more specific details of the 
relationship between the parties will be offered at the time 
this case is reached for trial to prove that said coal hustlers 
are not employees of the said plaintiff but are independent 
contractors. 

12. That part of the supposed tax assessed and collecte 
referred to as “Commission on Sales” referred to moneys 
paid by the said plaintiff to housewives and others who sent 
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customers to the plaintili. As the Commissioner of Internal 
Revenue has indicated that refund of the amount chargeable 
to this item has been allowed in connection with the said 
plaintiff’s claim for refund under Regulations 106, it is as¬ 
sumed that similar action will be taken bv the Commission- 
er respecting the claim for refund under Regulations 107 
insofar as it relates to tax payments within this classifica¬ 
tion. 

13. The portion of said assessments and payments rep- 
i resented bv the item “watchman at railroad vard” 
6 represented moneys paid by the plaintiff to one Wil¬ 
liam T. Walker, a person who by contract with a local 

railroad company kept the railroad yards clear of trash 
and debris. Plaintiff by agreement paid the said Walker 1£ 
per ton for advising him when his shipments of coal arrived 
at the yard and for keeping his eyes on the plaintiff’s coal 
while the said Walker was engaged about his contractual 
work for the railroad company. Plaintiff contends that 
the said party is not an employee of his; that he has no right 
to control him in the manner in which his work is done, that 
he does not go to the yard specifically for the plaintiff but 
merely notifies him of arrival of coal and keeps watch over 
plaintiff’s coal while he is at the yard under his arrange¬ 
ment with the railroad company. The said plaintiff there¬ 
fore claims that he is entitled to recover from the defendant 
the portion of said assessments and taxes based upon the 
amounts paid to the said William T. Walker. 

14. The portion of the amounts paid by the said plaintiff 
on which assessments have been made entitled “Extra 
Labor” were moneys paid by the said plaintiff from time 
to time for miscellaneous labor, such as picking a man off 
the street or from the yard to sweep out the yard, and for 
extra help in unloading incoming coal, when needed. 

15. On the 24th day of February, 1942, the said plaintiff, 
Raymond J. Grace, filed with the Oormuissioner of Internal 
Revenue claim for refund of said taxes, pursuant to the 
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provisions of Title 26, Section 3772, of the United States 
Code by mailing the same to the defendant, in accordance 
with instructions for claiming refunds. More than six 
months have elapsed since the filing of said claims. The 
said plaintiff has not been notified of any decision of the 
Commissioner on his claim for refund of taxes under Regu¬ 
lations 107 in the sum of $397.34 but did receive notice dated 
October 5,1942, respecting his claim for refund under Regu¬ 
lations 106 wherein he was advised that his claim for re¬ 
fund had been allowed to the extent of $15.43 purporting to 
be the amount of the alleged tax based upon moneys 
7 paid as “commissions on sales*’, but that the claim 
had been rejected in the sum of $179.13 representing 
the items of “coal hustlers’’, “watchman of freight yard” 
and “extra labor.” 

16. At or about the month of October, 1939, the manager 
of the Washington Office of the plaintiff, American Ice Com¬ 
pany, having been selected as a committee for the Coal 
Dealers Section of the Merchants and Manufacturers As¬ 
sociation of the District of Columbia, of which Association 
both plaintiffs were then and now are members, for the pur¬ 
pose of endeavoring to secure a ruling by the Commissioner 
of Internal Revenue on the question of liability of coal 
dealers for the payment of taxes on “coal hustlers”, wrote 
to the Commissioner of Internal Revenue submitting facts 
pertaining to the class of men known as “coal hustlers” 
according to their relationship with the said plaintiff, which 
facts were similar or substantially the same as the facts 
pertaining to the relationship existing between the first 
plaintiff, Raymond J. Grace, and the said persons known as 
“coal hustlers.” The facts pertaining to the relationship 
between coal dealers and coal storers as applied to most 
coal dealers are not substantially different. 

17. On the basis of the facts furnished the Commission^ 
er by the plaintiff, American Ice Company, the Commisj 
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sioner of Internal Revenue on the 13th day of November, 
1939, advised the plaintiff, American Ice Company, of its 
ruling then made that “coal hustlers” were not employees 
of the said company for the purposes of the taxes imposed 
under Titles VIII and IX of the Social Securitv Act and 
Subchapters A and C, Chapter 9, of the Internal Revenue 
Code. Photostatic copies of the letter of the plaintiff, 
American Ice Company, dated October 23,1939, to the Com¬ 
missioner of Internal Revenue and his reply of November 
13, 1939, are annexed hereto as Plaintiffs’ Exhibits “C” 
and“D”. 

18. Thereafter on August 11, 1941, the Commis- 
8 sioner of Internal Revenue, wrote to the said plain¬ 
tiff, American Ice Company, referring to the ruling 
made on November 13,1939, and informed the said plaintiff 
that the Commissioner’s office had reconsidered the facts re¬ 
specting the relationship of the parties pertaining to “coal 
hustlers” and that he was reversing the ruling contained 
in said letter. Thereafter on the 27th day of August, 1941, 
the said plaintiff requested of the Commissioner informa¬ 
tion as to whether or not said reversal would be retroactive 
to November 13,1939, to which the said Commissioner ruled 
that the reversal would be retroactive to the effective dates 
of Titles VIII and IX of the Social Security Act which are 
January 1,1937 and January 1, 1936, respectively. 

19. Thereafter in September, 1941, the said plaintiff 
made a payment of $14.05 to the defendant, Collector of 
Internal Revenue, in payment of supposed taxes on money 
paid to “coal hustlers” under said Act, and thereafter 
made a claim upon the said Commissioner for refund of said 
sum, to which the Commissioner on the 2nd day of Octo¬ 
ber, 1941, by letter informed the said plaintiff that said 
claim for refund was disallowed. 

20. Both of the plaintiffs relied on the ruling of the 
Commissioner dated November 13, 1939. and therefore did 
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not pay taxes under said Acts on “coal hustlers’’. The 
effect of the ruling of the Commissioner reversing his for¬ 
mer position is to penalize plaintiffs and require interest 
to be paid on said assessments, when the Commissioner by 
his ruling of November, 1939 held that “coal hustlers” 
were not employees, and plaintiffs accepted said ruling. 

21. The letter of the Commissioner dated August 11, 
1941, and letter of the said plaintiff dated August 27, 1941, 
the reply of the Commissioner dated September 13, 1941, 
and a copy of the Commissioner’s letter of October 2,1941, 
to the plaintiff are annexed hereto as Plaintiffs’ Exhibits 
“E”, “F”, “G”, and “H”. 

22. More than six months have elapsed between the date 
of filing claims for refund by the plaintiff, Raymond 

9 J. Grace, as required by Section 3772 (a) (2) of Title 
26 of the United States Code, and this action is 
brought within two years of the time of mailing by the 
Commissioner to the plaintiffs of notices disallowing the 
parts of the claims for refund which were disallowed, as 
required by the said section. 

WHEREFORE the premises considered, petitioners 
pray: 

1. That the Court adjudge and decree that the class of 
persons knowm as “coal hustlers” are not employees of 
the plaintiffs and that plaintiffs accordingly are not liable 
to tax under said Acts on account of moneys paid to ar¬ 
sons of that class. 

2. That the Court adjudge and decree that the persons to 
whom other payments were made, referred to in this com¬ 
plaint, on account of which payments the defendant, Collec¬ 
tor of Internal Revenue, has made assessments and collected 
taxes under the Social Security Act are not employees of 
said plaintiff, and accordingly he is not liable for the pay¬ 
ment of taxes under said Acts for moneys paid to persons 
within said classes. 
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3. That the Court adjudge and decree that the assess¬ 
ments and the taxes, penalties and interest based thereon 
paid by the plaintiffs in this case were illegally assessed 
and collected. 

4. That the Court render judgment in favor of the 
plaintiff's against the said defendant for the amounts of 
taxes, penalties and interest respectively paid by the plain¬ 
tiffs as herein set forth, against the said defendant. 

5. And for such other and further relief as to the Court 
may seem proper. 

RAYMOND J. GRACE, 
Raymond J. Grace, Trading as 
R. J. & M. C. Grace. 

AMERICAN ICE COMPANY, 
By Arthur C. Romhilt. 

Coe & Richards, 

By Lowry N. Coe, 

Julian I. Richards, 

717 National Press Building, 

Attorneys for Plaintiffs. 


10 District of Columbia, ss.: 

I, Raymond J. Grace, being first duly sworn, on 
oath depose and say that I have read the foregoing com¬ 
plaint subscribed by me and that I verily believe the facts 
stated therein to be true. 

RAYMOND J. GRACE. 

Subscribed and sworn to before me this 17th day of Octo¬ 
ber, 1942. 

ALMA B. NEWELL, 
Notary Public. 


District of Columbia, ss.: 

I, Arthur C. Romhilt, Manager of the Washington Office 
of the plaintiff, American Ice Company, being first duly 
sworn, on oath depose and say that I have read the fore¬ 
going complaint subscribed by me and that I verily believe 
the facts stated therein to be true. 

ARTHUR C. ROMHILT. 

i 

Subscribed and sworn to before me this 17th day of 
October, 1942. 

CHARLES E. STEWART, 
Clerk. 

by Andrew A. Horner, 

Deputy Clerk. 

11 PLAINTIFF’S EXHIBIT “A”. 

Form 843 

Treasury Department 
Internal Revenue Service 

(Revised April 1940) 

CLAIM 

To be Filed with the Collector Where Assessment Was 

Made or Tax Paid 

The Collector will indicate in the block below the kind 6f 
claim filed , and fill in the certificate on the reverse side. 

[X] Refund of Tax Hlegally Collected. 

[ ] Refund of Amount Paid for Stamps Unused, or 
Used in Error or Excess. 

[ ] Abatement of Tax Assessed (not applicable to estate 
or income taxes). 
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District of Columbia, ss.: 

[Type or Print] 

Name of taxpayer or purchaser of stamps: Raymond J. 
Grace. 

Business address: (Street) 400-F Street, N. E., (City) 
Washington, D. C. 

! Residence: 326-F Street, N. E., Washington, D. C. 

The deponent, being duly sworn according to law, deposes 
and savs that this statement is made on behalf of the tax- 
payer named, and that the facts given below are true and 
complete: 

1. District in w’hich return (if any) was filed: assessment 
made by collector for Baltimore, Md. Dist. 

2. Period (if for income tax, make separate form for each 
taxable year) from October 1, 1937 to December 31, 
1941. 

3. Character of assessment or tax: Tax under Regula¬ 
tions 106, Federal Ins. Contributions Act. 

4. Amount of assessment, $194.56; dates of payment: De¬ 
cember 15, 1941. 

5. Date stamps were purchased from the Government- 

6. Amount to be refunded: $194.56. 

7. Amount to be abated (not applicable to income or 

. estate taxes).$. 

8. The time within which this claim may be legally filed 

expires, under Section 3313 of the Revenue Act of 
19_53 Stat. 400 on December 15, 1945. 

The deponent verily believes that this claim should be 
allowed for the following reasons: 

12 On or about the 31st day of October, 1941, the Col¬ 
lector of Internal Revenue placed certain assess¬ 
ments against the claimant herein, Raymond J. Grace, for 
alleged taxes which the Collector claimed were due and 
owing by the said Raymond J. Grace to the Collector of 
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Internal Revenue under Regulations 106 (Part 402, Tide 
26, Code of Federal Regulations, 1940 Sup.) relating to the 
Employees’ Tax and the Employers’ Tax under the Federal 
Insurance Contributions Act. 

The said alleged taxes which the Collector claimed to 
be due and owing by the said Raymond J. Grace, the liabil¬ 
ity for which the said Raymond J. Grace denies, were based 
upon moneys disbursed by the claimant in connection with 
the retail coal business conducted by the claimant at 400 
F Street, Northeast, Washington, D. C., apparently to per¬ 
sons under the following classifications in the following 
amounts: $7026.35 to coal hustlers in connection with coal 
storage; $799.28 to divers persons as commissions on the 
sales of coal; $343.34 paid to a person for keeping vratch on 
coal at a railroad yard which had been shipped to claimant, 
and $539.21 for expenditures designated as “extra labor”. 
(The total purported additions to payroll for "which the 
Collector contends the taxes were due, are shown on the 
assessments in lump sums and not itemized as to class of 
supposed labor. The figures used above are the amounts 
of supposed payroll on which the assessments are based, 
by class of supposed labor, as computed by claimant. The 
amounts for the various classes as shown by claimant’s 
records exceed the amount as assessed by a small amount, 
but in order to reconcile claimant’s figures with the amounts 
of the assessments, the difference has been taken from that 
marked “extra labor”. Therefore the Collectors figures 
may not be in exact accordance with the foregoing, but the 
calculation is the closest the claimant can arrive at in recon¬ 
ciling the two figures.) 

According to claimant’s calculation on the foregoing basis 
the tax involved and for -which this claim for refund is 
made are as follows: 
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Coal Hustlers 

Amount 
of Payment 

.$7026.35 

Employer Employee 
Tax Tax 

$70.26 $70.26 

Interest 

$16.45 

Total 

$156.97 

Commission 

on 





sales . 

.. 799.28 

8.00 

8.00 

1.87 

17.87 

Watchman ... 

.. 343.34 

3.43 

3.43 

.80 

7.66 

Extra labor .. 

.. 539.21 

5.40 

5.40 

1.26 

12.06 


$8708.18 $87.09 $87.09 $20.38 $104.56 

The claimant, Raymond J. Grace, contends that the said 
assessments were made by the Collector of Internal Reve¬ 
nue without authority of law and that the amounts of said 
assessments and interest in the aggregate of $194.56 paid 
by this claimant were not paid for any tax or obligation 
lawfully due by this claimant to the Collector of Internal 
Revenue, and that therefore the said taxes and the interest 
thereon paid by the claimant should be refunded to him. 

The relationship of master and servant does not nor has 
it existed between the claimant and any of the recipients 
of the moneys on account of which the assessments have 
been made, and, therefore, there is no liability for the pay¬ 
ment of taxes under this law on account of said payments. 

Respecting the various assessments claimant submits the 
following facts: 

Coal Hustlers 

The money involved here which is deemed payroll by the 
Collector and therefore taxable is money collected from cus¬ 
tomers by claimant as coal dealer for storing of coal and 
paid to the men carrying the coal from the street to the 
customer’s home. Claimant contends that these men are 
not his employees and therefore that he is not liable for 
the payment of social security taxes on the amounts re¬ 
ceived by them. The facts pertaining to the relationship 
between the dealer and these coal storers or coal hustlers 
are as follows: 
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Colored men, eacli seeking an occasional job <jf 
14 storing coal, congregate in the coal yard without ex¬ 
press invitation on the chance of obtaining a job. 
They have no regular hours and are under no duty to re¬ 
port. They come and go at will and on different days di f¬ 
ferent men congregate so that the same individuals m^y 
be there for tw T o or three days and not reappear for a 
month or longer, or one man will stay in Mr. Grace’s yaifd 
for a while and if so disposed will, without consulting tie 
claimant, leave and go to the yard of another coal dealer. 
No record is kept of the names or addresses of any of these 
persons and no regular hours are set for their services. 

When a customer calls and orders coal the clerk answer¬ 
ing the telephone and taking the order asks the customer 
if there is a window that that coal truck can back up to jto 
slide the coal through from the truck. If there is }io 
facility for storage in that manner, the customer will ask 
the claimant to send a man to store the coal or the claim¬ 
ant, the dealer, will ask if the customer wants him to send 
a man to store the coal. If the customer says that she 
wants the dealer to attempt to procure a man to store the 
coal the customer is told that the usual charge for a man 
to store coal is 50^ a ton (this charge is now 75^ a ton due 
to the difficulty of getting coal storers to work). Usually 
the customer asks to have someone sent to store the coal. 

The coal driver, when the order of coal is put on tJhe 
truck for delivery, will approach the colored men, each of 
whom has his own shovel and bucket purchased and owned 
by him, and ask, in effect, “who wants to take this job,” 
thereupon telling the address to which the coal is being 
delivered. The men available ask questions as to the loca¬ 
tion and the number of steps from the street to where the 
coal will have to be stored and one of the men may accept 
the job. If no one present will take the job then the driver 
attempts to pick up a man off the street or off the city duinp 
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to take the job of storing the coal. If one of the men hang¬ 
ing around the yard agrees to take the job he gets on the 
coal truck beside the driver, carrying his bucket and shovel 
and when he arrives at the customer’s home he looks 
15 over the job. In some instances if it looks too hard 
for him he will refuse to do the 'work. Sometimes 
the man asked to go will refuse due to the fact that the job 
is a long distance away. In other instances he will proceed 
to store the coal by shoveling a bucketful at a time and 
carrying the same into the customer’s cellar and storing it 
there. 

The dealer does not attempt to control the manner in 
which the coal is stored. He never goes to the job to super¬ 
vise the work. He does not have any control whatsoever 
over the work of storage after the job has been accepted. 
Upon completion of the work of storing the hustler obtains 
a memorandum on a scratch piece of paper from the cus¬ 
tomer to the effect that the coal has been stored satisfac¬ 
torily. The hustler takes the slip back to the claimant’s 
coal yard and is paid 50^ per ton for storing the same. 
(The price is now 75 <(; per ton). The dealer does not check 
on the fact that the coal has been stored beyond the receipt 
of the ticket showing storage. The charge for storing the 
coal is collected by the dealer from the customer by adding 
the same to the coal bill, as a separate item. 

In some instances the customer pays the hustler the 
storage charge and the hustler is not paid by the dealer. 
The practice of the dealer paying the hustler is to prevent 
duplication of payments. As a matter of convenience to the 
purchaser the dealer merely attempts to procure a man to 
store the coal. He is not always successful as there are 
not always men available, under which circumstances the 
customer herself has to procure a man or have some mem¬ 
ber of the family store it. Upon completion of the storing 
and upon his being paid, the hustler may return to the 
claimant’s coal yard but oftentimes the hustler will go to 
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the yard of another coal dealer and may not return to the 
claimant’s yard for many days thereafter. The same m^n 
may go out on as many as two or three different coal deal¬ 
ers’ trucks during the course of a week. Thus the 
16 claimant has no control whatsoever over the move¬ 
ments of the hustlers or their hours of so-called em¬ 
ployment. Many of these so-called coal hustlers have reg¬ 
ular employment by some other firm and come to the coal 
yard on their off days to make a little extra change. These 
coal hustlers do no other work for the claimant. 

The dealer considers that the hustler is working for the 
purchaser. The dealer does not pay the hustler’s trans¬ 
portation back to the yard or for any telephone calls. 

A man may go with claimant’s truck driver headed for a 
certain address and see a pile of coal in the street at the 
curb closer to the yard and will get off the truck and get 
a job putting that coal in instead of going on to the place 
where claimant’s coal is being delivered. 

During rainy and stormy weather many of these men 
never show up and claimant has a difficult job getting any¬ 
one to work. Sometimes a strange coal truck will come 
past claimant’s yard and take one of the men hanging 
around claimant’s place. Most of these men are unreliable 
and irresponsible and leave a job which they have accepted 
without the slightest provocation and without notice. 

Qn some occasions when there has been a lot of work 
and the men have a number of jobs some will stay away for 
tw T o or three days and drink up their earnings. 

Commissio ns on Sales 

This item represents moneys paid over the four year 
period involved by the claimant to divers persons as com¬ 
mission on sales of coal at the rate of 50^ per ton. No 
record is kept of the persons to whom the said mone^ is 
paid. Usually it is paid to someone who is a friend or 
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customer of the claimant who induces someone else to pur¬ 
chase coal from the claimant. These persons are not em¬ 
ployed by claimant and usually at social gatherings or 
otherwise induce persons to buy coal from claimant for 
which they are paid on the basis aforesaid. Only once 
during the period, that is, during a part of 1939 was there 
a man who sold on the street. This man was paid 
17 a commission on the same basis for part time sell¬ 
ing of coal. The claimant did not in anywise direct 
or attempt to direct the manner in which the supposed sales¬ 
man made sales. 

It is therefore submitted there was no relationship of 
employer and employee between claimant and the divers 
persons to whom these commissions were paid and there¬ 
fore no tax liability. 

i Watchman at Coal Yard 

The amount involved here was paid to one W. T. Walker 
for keeping watch on claimant’s coal at the railroad freight 
yard at First Street and Florida Avenue, N. E. from the 
time of its arrival until the coal was unloaded. This 'watch¬ 
man is a man now seventy-six years of age, who worked 
for the railroad company apparently by contract to keep 
the aisles between the tracks at the freight yard clean, and 
who was therefore around the freight yards a large part 
of the time by reason of said work. The said Walker noti¬ 
fied the claimant when a shipment of coal consigned to him 
arrived at the yard. He was paid l 1 /*# per ton to watch it 
while it was at the freight yard during the time he was 
there, which was daytime only. He did not go to the yard 
night, nor on Sundays nor holidays, nor did he goes there 
at any time solely to watch claimant’s coal, but merely 
■watched it while at the yard on his employment of cleaning 
the yards of trash. 
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A shipment of coal must be unloaded within forty-eig|ht 
hours of the time of arrival, so that shipments do not re¬ 
main at the yard long after arrival. 

The claimant does not supervise the work of watching 
and does not attempt to control the movements of the 
watcher. 

It is therefore submitted that there is no relationship 
of employer and employee and therefore no liability tor 
tax. 

18 Extra Labor 


This item consists of miscellaneous moneys paid by the 
claimant from time to time, usually in small amounts, for 
labor of divers sorts. No record is kept of the names or 
identities of the persons to whom said payments are ma^e. 
It is therefore submitted that this is not a taxable item,, 
The amount of the tax herein involved, based upon the 
compensation for storing coal by the hustlers, and the 
other items involved, has been paid by the claimant solely 
by reason of the assessments placed against the claimant 
by the Collector of Internal Revenue. No part has been 
collected from the persons alleged to be employees. The 
claimant, not having collected the alleged tax from the 
coal hustlers and other recipients of moneys in the man¬ 
ner herein referred to, and keeping no record of thbir 
identities or addresses, has not repaid any such alleged 
tax to any such persons. 
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PLAINTIFF'S EXHIBIT “B”. 
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Form 843 

Treasury Department 4 

Internal Revenue Service * V 

(Revised April 1940) j 

CLAIM < 

To be Filed With the Collector Where Assessment Was 

Made or Tax Paid 


The Collector will indicate in the block below the kind of 
claim filed, and fill in the certificate on the reverse side. 
[X] Refund of Tax Illegally Collected. 

[ ] Refund of Amount Paid for Stamps Unused, or Used 
in Error or Excess. 

[ ] Abatement of Tax Assessed (not applicable to estate 
or income taxes). 

District of Columbia, ss.: 

[Type oe Print] 

Name of taxpayer or purchaser of stamps Raymond J. 
Grace. 

Business address (Street) 400—F Street, N. E., (City) 
Washington, D. C. 

Residence 326—F Street, N. E., Washington, D. C. 

The deponent, being duly sworn according to law, de¬ 
poses and says that this statement is made on behalf of the 
taxpayer named, and that the facts given below are true 
and complete: 

1. District in which return (if any) was filed assessment 
made by Collector for Baltimore, Maryland, District 

2. Period (if for income tax, make separate form for 
each taxable year) from January 1, 1936, to December 
31, 1940 
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3. Character of assessment or tax Tax under Regula¬ 
tions 107, Federal Unemployment Tax Act 

4. Amount of assessment, $397.34; dates of payment 
February 2, 1942 

5. Date stamps were purchased from the Government 


6. Amount to he refunded $397.34 

7. Amount to be abated (not applicable to income or 

estate taxes) . 

8. The time within which this claim may be legally filed 
expires, under Section 3313 of the Internal Rev. Code 
53 Stat. 400, on February 2, 1946. 

The deponent verily believes that this claim should l}e 
allowed for the following reasons: 

See attached sheets 


20 This claim for refund is for money paid by the 
claimant under an assessment by the Collector of 
Internal Revenue under Regulations 107 (Part 403, Title 
26, Code of Federal Regulations, 1940 Sup.) relating to tlje 
excise tax on employers under the Federal Unemployment 
Tax Act. The total amount paid on February 2, 1942, whs 
the sum of $397.34 computed as follows: j 

Year Principal 25°/o Penalty Interest Total 


1936 30.01 7.50 8.62 46.13 

1937 38.72 9.68 9.19 57.^9 

1938 54.48 13.62 9.67 77.fr 

1939 65.85 16.45 7.74 90.04 

1940 96.22 24.06 5.53 125.81 

Total $285.28 $71.31 $40.75 $397.34 

The claimant is engaged in the coal business at 400 F 
Street, Northwest, Washington, D. C. With the exception 
of the so-called employees covered by the foregoing assess- 
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ments the employees of the claimant over the period in¬ 
volved employed for some portion of the day did not total 
eight or more; therefore no payments were made under 
this Act during the period. 

The claimant denies that the persons who received the 
moneys involved in the foregoing assessments are his em¬ 
ployees and therefore denies that he is liable for the pay¬ 
ment of taxes under these regulations on the so-called em¬ 
ployees involved in said assessments, and therefore that he 
is not liable for the payment of taxes on his employees who 
number less than eight. 

Claimant further alleges that the assessment made for 
alleged taxes claimed to be due by the Collector for the 
year 1936 and assessed accordingly on or about October 31, 
1941, in addition to the other grounds shown herein, was 
barred by the statute of limitations and therefore assessed 
and collected without legal authority. 

21 Claimant contends that all of the alleged taxes 
claimed to be due by the Collector and for which the 
assessments were made on or about October 31, 1941, were 
without authority of law; that no tax was due on account 
of the moneys for which the Collector contends there was 
tax liability; that the relationship of employer and em¬ 
ployees did not exist between the claimant and any of the 
persons involved in the foregoing assessments, and there¬ 
fore that the amounts of money in the aggregate of $397.34 
Representing the supposed tax, penalty and interest as¬ 
sessed against this claimant by the Collector of Internal 
Revenue and paid by him on February 2, 1942, being with¬ 
out legal authority should be refunded to the claimant. 

This is a companion case to another claim for refund 
filed on the date this claim is filed for refund of alleged 
taxes and interest claimed by the Collector of Internal 
Revenue and for which assessments were made at the same 
time the assessments involved herein were made, which 
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other assessments were purportedly made by the Collector 
under Regulations 106 (Employers Tax and the Employees 
Tax under the Federal Insurance Contributions Act), the 
total amount involved in that claim being $194.56. 

The same items of alleged compensation involved in this 
case were involved in the companion case. For more de¬ 
tailed statement of the facts respecting the classes of per¬ 
sons and the relationships existing between claimant and 
those persons, the Collector is respectfully referred to the 
claim for refund filed respecting the payment made by 
virtue of the assessment under said Regulations 106. 

The so-called payroll for those persons whom the Col¬ 
lector by his assessment claimed to be employees of the 
claimant and on account of which the Collector contended 
that claimant's employees totaled eight or more, being a 
portion of the total amount which the Collector contended 
constituted taxable payroll, are the following: 


Amount paid to coal hustlers: 

$ 8,799.80 

Amount paid as Commission 

on Sales: 

870.35 

Amount paid to Watchman 

at railroad yard: 

470.06 

Extra Labor: 

598.54 

Total 

$10,738.75 


Coal Hustlers 

Coal hustlers are colored men who hang around the coal 
yard and who take occasional jobs of storing coal at the 
rate of 50^ per ton. Storage consists of the carrying of 
coal from the street into the customer’s cellar, by means 
of bucket and shovel. 

Claimant contends that these men are not employees, that 
he does not direct or attempt to direct or in anywise con¬ 
trol the manner in which their work is performed and that 
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he merely secures a man for the customer to store the 
coal, and that as a matter of convenience to the customer 
he pays the hustler and collects the same from the customer. 

For a detailed statement of all facts pertaining to these 
coal hustlers, the Collector is referred to the claim for 
refund filed by this claimant under Regulations 106 with 
this claim, which statement of facts is made a part hereof 
the same as if incorporated herein. 

In view of the facts set forth here and set forth in the 
companion claim for refund under Regulations 106, it is 
respectfully submitted that these men are not employees of 
claimant and therefore there is no tax liability based on 
the amounts received by them. 

23 Commission on Sales 

This item represents moneys paid over the five year 
period involved by the claimant to divers persons as com¬ 
mission on sales of coal at the rate of 50^ per ton. No 
record is kept of the persons to whom the said money is 
paid. Usually it is paid to someone who is a friend or 
customer of the claimant who induces someone else to 
purchase coal from the claimant. These persons are not 
employed by claimant and usually at social gatherings or 
otherwise induce persons to buy coal from claimant for 
which they are paid on the basis aforesaid. Only once 
during the period, that is, during a part of 1939 was there 
a man who sold on the street. This man was paid a com¬ 
mission on the same basis for part time selling of coal. 
-The claimant did not in anywise direct or attempt to direct 
the manner in which the supposed salesman made sales. 

It is therefore submitted there was no relationship of 
employer and employee between claimant and the divers 
persons to whom these commissions were paid and there¬ 
fore no tax liability. 
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Watchman at Coal Yard 

The amount involved here was paid to one W. T. Walker 
for keeping watch on claimant’s coal at the railroad freight 
yard at First Street and Florida Avenue, N. E. from the 
time of its arrival until the coal was unloaded. This watch¬ 
man is a man now T seventy-six years of age, who worked 
for the railroad company apparently by contract to keep 
the aisles between the tracks at the freight yard clean, and 
who was therefore around the freight yards a large part 
of the time by reason of said work. The said Walker noti¬ 
fied the claimant when a shipment of coal consigned to him 
arrived at the yard. He was paid 1 Vzi per ton to 
24 watch it while it was at the freight yard during the 
time he was there, which was daytime only. He did 
not go to the yard at night, nor on Sundays nor holidays, 
nor did he go there at any time solely to watch claimant’s 
coal, but merely watched it while at the yard on his em¬ 
ployment of cleaning the yards of trash. 

A shipment of coal must be unloaded within forty-eight 
hours of the time of arrival, so that shipments do not re¬ 
main at the yard long after arrival. 

The claimant does not supervise the work of watching 
and does not attempt to control the movements of the 
watcher. 

It is therefore submitted that there is no relationship 
of employer and employee and therefore no liability for tax. 

Extra Labor 

This item consists of miscellaneous moneys paid by the 
claimant from time to time, usually in small amounts, for 
labor of divers sorts. No record is kept of the names or 
identities of the persons to whom said payments are made. 

It is therefore submitted that this is not a taxable item. 
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Note: Exhibits “C”, “D”, “E”, “P”, “G” and 
“H” attached to the Complaint, are the same as those 
contained in Plaintiff’s Exhibits Nos. 2 and 3 to be found 
on pages 48, 49, 50, 51, 52, 53, 54 and 55 of this record. 


25 Answer, Civil Action No. 14790. 

Now Comes the defendant, M. Hampton Magruder, Col¬ 
lector of Internal Revenue, Baltimore, Maryland, by his at¬ 
torney, Edward M. Curran, United States Attorney in and 
for the District of Columbia, and for his answer to the 
complaint filed herein: 

1. Admits the allegations contained in paragraphs num¬ 
bered 1 and 2 thereof. 

2. Admits the allegations contained in paragraph num¬ 
bered 3 thereof, except that the defendant says that the 
taxes referred to in said paragraph were assessed and 
levied by the Commissioner of Internal Revenue, and not 
by the defendant herein, as alleged in said paragraph. 

3. Admits the allegations contained in paragraphs num¬ 
bered 4 and 5 thereof. 

26 4. Admits the allegations contained in paragraph 
numbered 6 thereof, except that the defendant says 

that the taxes referred to in said paragraph were assessed 
and levied by the Commissioner of Internal Revenue, and 
not by the defendant herein, as alleged in said paragraph. 

5. Admits the allegations contained in paragraphs num¬ 
bered 7, 8, and 9 thereof. 

6. Denies the allegations contained in paragraph num¬ 
bered 10 thereof. 

7. Admits the allegations contained in the first sentence 
of paragraph numbered 11 thereof. Further answering 
said paragraph the defendant alleges that he is without 
knowledge or information sufficient to form a belief as to the 
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truth of the remaining allegations contained in said para¬ 
graph and, therefore, denies said allegations. 

8. Admits the allegations contained in paragraph num¬ 
bered 12 thereof. 

9. Answering paragraphs numbered 13 and 14 thereof, 
the defendant alleges that he is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of each 
and every allegation contained in said paragraph and, there¬ 
fore, denies said allegations. 

10. Admits the allegations contained in paragraph num¬ 
bered 15 thereof. 

11. Admits the allegations contained in paragraph num¬ 
bered 16 thereof, except that the defendant alleges that he 
is without knowledge or information sufficient to form a be¬ 
lief as to whether the facts set forth in the letter directed to 

the Commissioner of Internal Revenue, by plaintiff, 
27 American Ice Company, as alleged therein, are true; 

nor as to whether the facts pertaining to the relation¬ 
ship of the plaintiff, Raymond J. Grace and other coal deal¬ 
ers with the persons known as “coal hustlers” are substan¬ 
tially the same as those set forth in the aforesaid letter, as 
alleged therein, and, therefore, denies said allegations. 

12. Admits the allegations contained in paragraphs num¬ 
bered 17, 18, and 19 thereof. 

13. Answering paragraph numbered 20 thereof, the de¬ 
fendant admits that plaintiffs did not pay the Employees’ 
Tax and Employers ’ Tax under the Federal Insurance Con¬ 
tributions Act (Titles VIII and IX of the Social Security 
Act) on “coal hustlers” as alleged in said paragraph. Fur¬ 
ther answering said paragraph the defendant has no knowl¬ 
edge or information sufficient to form a belief as to the truth 
of the remaining allegations contained therein, and, there¬ 
fore, denies said allegations. 

14. Admits the allegations contained in paragraphs num¬ 
bered 21 and 22 thereof. 
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Wherefore, the defendant demands judgment dismissing 
the complaint filed and that he be awarded the costs and dis¬ 
bursements of this action. 

EDWARD M. CURRAN, 

United States Attorney. 

BERNARD J. LONG, 

Assistant United States Attorney , 
Attorneys for Defendant. 


Pretrial Proceedings. 


28 Grace, et al., 

Plaintiff , 
vs. 

Magruder, Collector, 

Defendant. 


> Civil Action No. 17,490. 


STATEMENT OF NATURE OF CASE: 

This is an action for the recovery of social security and 
federal unemployment taxes alleged to have been illegally 
assessed and collected. 

Plaintiff #1 is engaged in the retail coal business in the 
District of Columbia; that assessments were made against 
him for employees’ tax and employers’ tax under Title VIII 
of the Social Security Act and employees’ and employers’ 
tax under the Federal Insurance Contribution Act in the 
sum of $194.56 and under the Federal Unemployment Tax 
Act in the sum of $397.34, which amounts were paid by said 
plaintiff under protest; and that claims for refund for the 
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recovery thereof were filed by plaintiff and disallowed by 
the Commissioner. 

Plaintiff also claims that individuals known as “coal 
hustlers’’ are not his employees within the meaning of the 
Social Security Act as amended, but independent contrac¬ 
tors ; that there is no relationship of employer and employee 
between him and the watchman at the railroad yard, and the 
persons designated as “extra labor”, and that the amounts 
paid by plaintiff to these individuals did not constitute 
wages paid to employees. 

Defendant denies this contention and contends that the 
“coal hustlers”, the “watchman at the railroad yard” and 
other persons are employees of plaintiff within the 
29 meaning and for the purposes of the taxes imposed 
by the Social Security Act, as amended and that 
therefore plaintiff is not entitled to recover the taxes paid. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

The Stipulation of Facts dated January 10,1944 and filed 
in this cause may be read in evidence, but there is reserved 
to either litigant the right to offer additional evidence at the 
trial, as counsel are advised. 

Letters written by the Commissioner of Internal Revenue 
to the American Ice Co. may be offered in evidence without 
formal proof, but subject to appropriate objections as to 
relevancy. Likewise, any letters or replies of the Amer¬ 
ican Ice Co. and any further letters of the Commissioner 
may be received in evidence -without formal proof, subject 
to relevancy. 

Ordered that this case not be called for trial prior to 
February 21, 1944. 
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. American Ice Co., plaintiff #2, dismisses its complaint, 
in so far as its claim is concerned, against the Collector. 

Dated January 20,1944. 


F. DICKINSON LETTS, 
Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Lowry N. Coe, Plaintiff. 

F. J. Newland, Defend amt. 


30 Stipulation of Facts, Civil Action No. 17490. 

It is hereby stipulated and agreed, by and between coun¬ 
sel for the respective parties herein, that the following facts 
are true and that this stipulation, in whole or in part, may 
be offered in evidence by either party at the trial of the case, 
subject to objection by either party on the ground of rele¬ 
vancy, and without prejudice to the right of either party to 
offer additional evidence of proof of facts not covered by 
this stipulation: 

1. Plaintiff, Raymond J. Grace, is a citizen of the United 
States and a resident of the District of Columbia, and is 
engaged in the retail coal business in the District of Co¬ 
lumbia, trading under the firm name of R. J. & M. C. Grace. 
Defendant, M. Hampton Magruder, is a citizen of the United 
States and a resident of the State of Maryland, and is and 
was at all times hereinafter mentioned the duly authorized 
and acting Collector of Internal Revenue for the internal 
revenue district of Maryland which includes the District of 
Columbia. 
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2. On or about November 1, 194i, the Commissioner of 
Internal Revenue assessed against plaintiff additional tax¬ 
es, and interest thereon, amounting to $194.56, under Sub¬ 
chapter A, Chapter 9, Internal Revenue Code, en- 
31 titled the Federal Insurance Contributions Act 
(originally Title VIII of the Social Security Act), the 
said taxes being based on payments made by plaintiff to cer¬ 
tain persons determined by the Commissioner of Internal 
Revenue to be employees of plaintiff, during the period from 
September 1, 1937, to September 30, 1941, as follows: 


Persons to Whom Employer Employee 

Payments Were Made Amount Paid Tax Tax Interest Total 

Coal hustlers .$7026.35 $70.26 $70.26 $16.45 $156.97 

Commissions on coal 

sales . 799.28 8.00 8.00 1.87 17.87 

Watchman at freight 

yards. 343.34 3.43 3.43 .80 7.66 

Extra labor. 539.21 5.40 5.40 1.26 12.06 


$8708.18 $87.09 $87.09 $20.38 $194.56 
The said taxes, and interest thereon, so assessed against 
plaintiff, amounting to $194.56, were paid by plaintiff to the 
defendant, on or about December 18, 1941, under protest. 

3. On or about February 25,1942, plaintiff filed with the 
defendant, on Form 843 in accordance with the rules and 
regulations prescribed by the Commissioner of Internal 
Revenue, a claim for refund of the amount so paid, $194.56, 
on the ground that the payments made by plaintiff, on ac¬ 
count of which the said taxes were computed and assessed, 
were not payments of wages and the persons to whom the 
payments were made were not employees of plaintiff. On 
plaintiff’s said claim for refund, the Commissioner of In¬ 
ternal Revenue, on or about October 5, 1942, allowed a re¬ 
fund of $15.43, being the tax based on payments of com¬ 
missions on coal sales, but denied and rejected the claim 
as to the balance of $179.13, being the taxes assessed on 
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account of the payments made by plaintiff to the persons 
described as coal hustlers, to a watchman at the railroad 
freight yard where shipments of coal consigned to plaintiff 
were delivered, and to persons described as “extra 
32 labor” to whom plaintiff had made payments from 
time to time. 

4. On or about December 30, 1941, the Commissioner of 
Internal Revenue also assessed against plaintiff taxes, pen¬ 
alties and interest, amounting to $397.34, under Subchapter 
C, Chapter 9, Internal Revenue Code, entitled the Federal 
Unemployment Tax Act (orginally Title IX of the Social 
Security Act), for the calendar years 1936, 1937, 1938, 1939 
and 1940, as follows: 


Year 

Principal 

25% Penalty 

Interest 

Total 

1936 

$ 30.01 

$ 7.50 

$ 8.62 

$ 46.13 

1937 

38.72 

9.68 

9.19 

57.59 

1938 

54.48 

13.62 

9.67 

77.77 

1939 

65.85 

16.45 

7.74 

90.04 

1940 

96.22 

24.06 

5.53 

125.81 


$285.28 

$71.31 

$40.75 

$397.34 


The said taxes were assessed on a determination by the 
Commissioner of Internal Revenue that plaintiff, during 
the years in question, was an employer of eight or more 
persons, and -were computed by including, in the total wages 
and compensation paid by plaintiff to plaintiff’s admitted 
employees during the years in question, and payments made 
by plaintiff of $10,738.75, broken down in the following class¬ 
ifications : 

Amount paid to coal hustlers.$ 8799.80 

Amount paid as Commission on Sales... 870.35 

Amount paid to Watchman at railroad 


yard . 470.06 

Extra Labor. 598.54 


Total 


$10738.75 
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The said taxes, and penalties and interest thereon, so as¬ 
sessed against plaintiff, amounting to $397.34, were paid 
by plaintiff to the defendant on or about February 3, 1942, 
under protest. 

33 5. On or about March 12, 1942, plaintiff filed with 

the defendant, on Form 843 in accordance with the 
rules and regulations prescribed by the Commissioner of 
Internal Revenue, claims for refund of the amounts so paid, 
amounting to $397.34, on the ground that the payments made 
by plaintiff, on account of which the said taxes were com¬ 
puted and assessed, were not payments of wages and that 
the persons to whom the payments were made were not em¬ 
ployees of plaintiff. On plaintiff’s said claims for refund, 
the Commissioner of Internal Revenue, on or about Novem¬ 
ber 19, 1942, allowed a refund of $29.41, being the tax, and 
penalties and interest thereon, based on payments of com¬ 
missions on coal sales, but denied and rejected the claims 
as to the balance of $367.93, being the taxes assessed on ac¬ 
count of the payments made by plaintiff to the persons de¬ 
scribed as coal hustlers, to the watchman at the railroad 
yards where shipments of coal consigned to plaintiff were 
delivered, and to persons described as “extra labor” to 
whom plaintiff had made payments from time to time. 

6. The persons described as “coal hustlers” mentioned 
in paragraphs 2, 3, 4 and 5 supra, are itinerant laborers, 
usually colored, who store the coal sold by plaintiff and de¬ 
livered to the homes or places of business of plaintiff’s 
customers. The coal hustlers usually congregate daily at 
plaintiff’s coal yard for the purpose of obtaining jobs of 
storing coal. Individuallv thev have no regular hours and 
are not required to report daily or at any stated time, and 
may and do come and go as they please. Sometimes after 
coming to plaintiff’s yard they leave and go to the yard of 
another coal dealer and do similar work for that dealer and 
later return to the plaintiff’s yard. Sometimes the same 
man will not reappear at the plaintiff’s yard for many days. 
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Many of these men have congregated in plaintiff’s 
34 coal yard in the foregoing manner off and on for 
from 4 to 20 years. Plaintiff furnishes no quarters 
for them, but permits them to congregate on plaintiff’s 
premises and in cold or inclement weather to build a fire 
in the yard. When plaintiff receives an order for coal and 
the customer wants the coal stored, plaintiff or one of his 
employees in charge of the yard, or the driver of the truck, 
calls on the men congregated in the yard for one who will 
take the job of storing the coal ordered. The men in the 
yard are not required to take any job offered and may, and 
sometimes do, refuse .particular jobs, and before a job is 
accepted there may be discussion as to the location of the 
job, how far the coal bin is from the alley or street, how 
many steps there are into the place of storage, or other mat¬ 
ters which may influence the taking or refusal of the job. 
When a job is accepted by one of the men in the yard he is 
given a card which shows the name and address of the 
customer and the number of tons of coal to be stored, and 
is usually taken to the place of the job on the truck carrying 
the coal and sometimes he goes by street car or by other 
means. Sometimes after accepting a job a man will refuse 
to do the job of storing if upon examination the job appears 
unusually hard. In these instances, plaintiff sends another 
man to store the coal. Oftentimes when there is no one 
available to go with the driver, the driver will pick up a man 
off the street or go by the city dump to get a man for a 
particular job. When the coal is dumped in the alley or 
street, the driver and truck leave and the man proceeds to 
store the coal. No supervision or control is exercised either 
by plaintiff or the customer over the storage of the coal, or 
over the man who does the work of storing, or over the time 
and manner in which the work is done. When the man who 
stores the coal has finished the job he obtains the signature 
of the customer on the card which has been furnished him 
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by plaintiff and returns to plaintiff’s yard where he is 
paid by plaintiff in cash at the rate of 50 cents or 75 cents 
per ton. The amount so paid to the man who stores 

35 the coal is usually separately stated in plaintiff’s bill 
to the customer for the coal sold and delivered and 

is paid by the customer as part of plaintiff’s bill. Where the 
coal is sold by plaintiff cash on delivery, the cost of storing 
is usually added to the bill, and after the coal is dumped, 
the truck driver presents the bill to the customer and col¬ 
lects the entire amount, and then returns to plaintiff’s of¬ 
fice and turns in the money collected for the coal and the 
storage charges. The hustler is paid for storing the coal 
upon his return to plaintiff’s office with the paper or card 
signed by the customer showing that the coal has been 
stored. In some instances, in cash on delivery sales, the 
truck driver, after being paid for the coal and storage 
charges, returns the amount charged for storing to the 
customer, %vho pays the coal hustler after the coal has been 
stored. Where plaintiff knows that his customers have been 
in the habit of paying the coal hustler direct for storing coal, 
the storing charges are not added to the bill and the custom¬ 
er pays the man direct. 

7. The 1 4 watchman” mentioned in paragraphs 2, 3,4 and 
5, supra , is a man employed by the railroad company over 
whose lines the shipments of coal consigned to plaintiff are 
delivered, whose duties to the railroad company are pri¬ 
marily to keep the railroad yards clear of trash and debris. 
He is also paid by the plaintiff, at the rate of 2 cents for 
each ton of coal consigned to plaintiff and delivered in the 
railroad yards, for watching the coal cars consigned to 
plaintiff after they arrive and until the coal is loaded into 
plaintiff’s trucks. The watchman does this only during the 
hours of his employment by the railroad and plaintiff ex¬ 
ercises no supervision or control over him at any time. 

36 8. The persons described as “extra labor” men¬ 
tioned in paragraphs 2, 3, 4 and 5, supra , are persons 
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engaged by plaintiff from time to time for miscellaneous 
labor such an unloading coal cars, loading plaintiff’s trucks, 
cleaning plaintiff’s yard, and other miscellaneous odd jobs. 
Occasionally some of the men described as “coal hustlers” 
do this work, as well as others. Plaintiff keeps no record 
of the names and addresses of the persons to whom these 
payments for “extra labor” are made. 

9. During the periods and at the time the payments 
mentioned in paragraphs 2 and 4, supra, were made, on 
which the taxes in question were based, the duties and work 
done by the persons to whom such payments were made by 
plaintiff, and the relations between the plaintiff and such 
persons, were as stated in paragraphs 6, 7, and 8, supra. 

LOWRY N. COE, 

Counsel for Plaintiff. 

ED'WARD M. CURRAN, 

United States Attorney, 

Counsel for Defendant. 

January 10, 1944. 


37 Excerpts From Stenographic Transcript Including 
Court’s Opinion, Civil Action No. 17490. 

(Transcript Testimony pp. 13 to 20.) 

Direct Examination by Mr. Coe: 

Q. Mr. Grace, you are the plaintiff in this case, and you 
are engaged in the retail coal business? A. Yes. 

Q. Where is your place of business? A. At 400 F. 

Q. These colored men who congregate at your yard— 
The Court (Interposing): 400 F Street, North¬ 
east? 

The Witness: Yes, sir, 400 F Street, Northeast. 
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By Mr. Coe: 

Q. Did you, or have you at any time, or anyone in your 
behalf, invited these men or any of them to appear and 
congregate at your yard? A. No. 

Q. Have you had any agreement or contract of any 
type with any of these men at all? A. No. 

Q. Now, I will ask you specifically whether or not you 
have had any agreement with any of them reserving the 
right to you to supervise the work of storing or directing 
the manner in which they shall store the coal for customers? 
A. No. 

38 Q. Who furnishes these colored men buckets and 
shovels for doing the storing? A. They furnish 
them themselves. 

Q. Do you ever furnish any buckets and shovels? A. 
No. 

Q. Who furnishes conveyance to the customer’s house 
if they don’t go on the truck? A. Well, they generally go 
themselves, or perhaps catch a truck and ride back, or per¬ 
haps come back on the street car. 

Q. Well, do you furnish them carfare? A. No. 

Q . Or means of convevance? A. The onlv convevance 

* V •> 

I furnish is if they go along with the load of coal. 

Q. Then, that is on the seat with the driver? A. Yes. 
Q. Do you keep any record of the names or addresses 
of these men? A. No. 

Q. Do they perform any other services for you? A. No. 
Q. Do you have their names on your payroll? A. No. 
Q. Do you pay them anything except the storage charge 
that you collect from the customer? A. That is all. 

Q. Who shows or tells the storing men where to put the 
coal in the house? A. Well, I imagine the lady at the 
house, or whoever is at the house. 

Q. Well, just tell what you know. Do you tell them? 
A. No. 

39 Q. Are there ever times when no man is avail¬ 
able whatsoever to go and store coal, either in your 
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yard or on the city streets? A. Well, if they haven’t got 
i a man, I tell them to go through the alleys, because there 
are several alleys in my neighborhood where the colored 
i people live, and they can pick them up there. 

Q. Are there any times when you are not able to get 
a man to send along? A. No. 

! Q. You are always able to get a man? A. Yes. 

Q. Can you state why you collect from the customer 
and pay the men yourself? A. Well, I think it is a little 
protection to a certain extent, because sometimes they 
have collected on both ends. 

Q. Do you make any profit on the storage charge? A. 
No. 

i Q. Did you know about a ruling or a letter of the Com¬ 
missioner of Internal Revenue or the Treasury Department 
I to a coal dealer respecting whether or not coal hustlers 
were employees about November 13, 1939? A. I was im- 
i pressed very strongly that something came in my office 
to that effect, but I haven’t got it. I wasn’t able to run 
across it. 

Q. Do you know what that ruling was? A. No. That 
the coal hustlers wasn’t on Social Security. 

Mr. Coe: I think that is all, your Honor. 

You mav examine. 

•> 

CROSS EXAMINATION by Mr. Neuland: 

Q. Mr. Grace, I think you heard the stipulation 
40 which vras read to the Court here regarding the 
functions of the coal hustlers. In those cases where 
i you sent a man out on the job, or a man went out to store 
coal on one of your trucks to one of the homes of your 
customers, and the coal hustler refuses to store the coal, 
w’hat do you do? A. I generally send another man there 
in place of him. 

i Q. But supposing after the man is on the job, and we 
will say partially completes it, or after starting on the job, 

! he refuses to go further, what do you do? A. Well, I don’t 
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think I ean recall a case where they started and didn’t 
finish. But they have went places and refused to put the 
coal away, and I told the lady to send him away and I would 
send another man. 

Q. Did the occasion ever arise where the coal hustler 
in the performance of the work of storing coal damaged the 
property of the customer? A. Not to any extent. 

Q. Well, supposing that did happen, what would hap¬ 
pen? Would the customer— 

Mr. Coe: Just a minute. I object to that question 
because I don’t think that is proper cross examina¬ 
tion here. 

The Court: Well, we will run along perhaps. 

Mr. Neuland: Mr. Reporter; will you read the 
last question? 

(Thereupon, the reporter read the last question 
just before the objection.) 

The Witness: In that particular case, we have 
never had any damage of that kind. We have had it 
with the trucks hitting garage doors and stuff like 
that. Of course, the insurance companies take care 
of those cases. 

By Mr. Neuland: 

Q. Mr. Grace, suppose a coal hustler would be putting 
away coal, carrying it through the door of one of your cus¬ 
tomers’ basements, and he should perhaps break a 
41 window, or break the door. Would the customer 
complain to you? 

Mr. Coe: I object to the question because he says 
it never happened. 

He says there has never been any damage done, 
and that is calling for what he might do if it did 
happen. 

The Court: Yes. Well, he can answer. 

Have you ever had any occasion like that? 
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The Witness: No, I have never had any occasion 
of that kind. 

By Mr. Neuland: 

Q. Have you ever had the occasion arise where one of 
the coal hustlers was injured during the time he was stor¬ 
ing coal? A. I didn’t get that. I am a little hard of 
hearing. I didn’t get it clear. 

Q. The question was, during the time one of your hus¬ 
tlers was storing coal, did it ever occur that they, or he, 
was injured during the course of his employment. A. If 
he was ever injured? 

Q. Yes. A. Well, we had one case—it has been a pretty 
good while ago—where one of them was overcome with 
the heat in carrying coal away, and they carried him to the 
hospital and the hospital called back and wanted to know 
if there was any insurance or anything to pay his ex¬ 
penses, and I told them no. 

Q. You do not carry any workmen’s compensation or 
liability insurance? A. I carry insurance on the truck 
drivers but not on the hustlers. 

Q. Isn’t it a fact, Mr. Grace, that this service that you 
render—I am saying that “you” render, that is to send a 
coal man or hustler out to store coal—isn’t that a cus¬ 
tomary service of yours and the other coal dealers? 
42 A. Yes. 

Mr. Neuland: That is all. 

Mr. Coe: That is all, Mr. Grace. 

(Thereupon, the witness, having been examined 
by both counsel for the plaintiff and counsel for the 
defendant, was excused from the witness stand by 
the Court.) 

Mr. Coe: I wish to offer in evidence a letter dated 
November 13, 1939, of the Treasury Department, 
George J. Schoeneman, Deputy Commissioner of In¬ 
ternal Revenue, addressed to the American Ice Com¬ 
pany, presenting a ruling as to whether or not coal 
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storers were not employees, and I offer this in evi¬ 
dence. 

We stipulated in our pre-trial stipulation that it 
might be offered subject to relevancy or objection. 

Mr. Neuland: I object, your Honor, to the offer¬ 
ing of that letter as evidence on the ground that it 
is not relevant to this particular case. 

The facts may or may not be similar, and even if 
that ruling, or even if the facts were the same, the 
ruling of the Commissioner at that time does not 
mean that the same situation exists at the present, 
and that the Commissioner has a right at any time 
to change. 

The Court: That may be, but nevertheless it is a 
ruling by the Treasury Department, and the Treas¬ 
ury Department is really like the defendant, or is 
the defendant in this case. I will admit it in evi¬ 
dence. 

(The letter in question, denominated thereon 
*‘ Treasury Dept., Washington, D. C., November 13, 
1939, Office of Commissioner of Internal Revenue” 
was received in evidence and marked thereon as 
Plaintiff’s Exhibit No. 2.) 

The Court: Of course, that doesn’t prove that that 
is the rule that is in effect now. 

43 Mr. Neuland: No, it is not the rule which is in ef¬ 
fect now, your Honor. 

The Court: I say it doesn’t prove that it is in ef¬ 
fect now, but supports the testimony of the plaintiff 
that he got such a notice as that several years ago. 

Mr. Neuland: Well, if your Honor please, the 
plaintiff did not receive this notice. It was a ruling 
directed to the American Ice Company. 

The Court: Well, he received some information 
about it. 
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. I can’t see that the Treasury Department ought to 
object to some notice or ruling they made three or 
four years ago, or five years ago. As I say, it is not 
being admitted as a ruling that is in effect now. 

Mr. Coe: No, it is to show’ that they ruled one wray 
at that time, and that the ruling now is different and 
contrary. 

• • • • * 

COURT’S OPINION. 

(Stenographically reported Tr. pp. 51-56.) 

The Court: Well, now’, Mr. Coe, you cited about the 
statute and how it defines employer and employee, and so 
on, and the regulations under it. 

Hasn’t the idea of the liability of an employer changed 
not only materially but essentially from the time of the com¬ 
mon law to the present day? 

You take the time of the common law, even when I came 
to this bar over forty years ago, why, here the employer had 
the better of it all the way through. The law provided that 
if a servant w*as injured, and the negligence w’as out of his 
fellow servant, the man wasn’t liable. 

The employer would say, “ You knew you w’ere going into 
dangerous work, and you assumed the risk.” 

The people of wealth and the people of property and the 
people of pow’er had gotten more and more the law to favor 
those that had property, those that had plants and 
44 industry, and the working man and the working 
woman and the wrorking boy and the working girl 
w’ere being left more and more in the lurch, and as soon as 
they got old, as soon as they were disabled, they were dis¬ 
charged, and w r ent to the poor house, because it w r as the only 
place open to them, or some relative’s home, or person of 
charity who might take them in. 

Now, these modern laws have been adopted just to do 
away with such conditions, but you know the lawyers and 
the courts have been slow to accept them. 


43 


As I say, this change came about since I have been on the 
bench in many of these cases. I have tried damage suit 
after damage suit in which you had to go into the law of 
the assumption of a risk, whether the relation of employer 
and employee existed. 

Then when the Workmen’s Compensation came along, I 
tried some cases over there on both sides, both for the 
claimant and against him, and I will tell you that it was 
some little while before I could get my mind around to see 
the real theory and purpose back of these modern statutes, 
and I don’t mind telling you if you will look at the authori¬ 
ties of our court of appeals, and the early decisions that 
they made after that Act was passed, you will see that that 
court wasn’t inclined to agree with any liberal construction 
of that Act at all. 

But the Supreme Court said, and other superior courts 
have said, these acts are meant to be liberally construed, 
and they are passed for the purpose of doing away with 
fellow-servant doctrine, assumption of risk doctrine, even 
to the trial by a jury, and all the favors that that put in the 
hands of the employer. They are meant to give the poor 
man, unfortunate man, the poor woman and unfortunate 
woman, a remedy that would be a lien upon and a charge 
against the business, and would be a speedier remedy 
45 to get them help when they need it, that is, as soon as 
possible. 

Now, if I decided this case in accordance with the common 
law idea about employer and employee, why sure I would 
have to decide it in your favor. 

At first, when I heard the case, I thought, “Well, mavb€ 
the coal hustlers might not be regarded as employees,” but 
it appeared to me that the watchman and the persons em¬ 
ployed now and then to do work would be regarded as com¬ 
ing within the Act. 

But now, there again you have got to go back to the? 
change that has taken place in the coal business. 


44 


Now, I have worked in the District here all my life—sixty- 
seven years—and I know how coal was delivered to my 
father’s residence, and after I was married to my residence, 
and you had to go out and get some man around the neigh¬ 
borhood or shovel it in yourself, or some boys. The coal 
dealer never did anything but just dump the coal at the curb, 
and he sent you the bill for it, and that is all that he ever 
did. 

They wouldn’t let the driver stay and put it in. They 
never thought about sending a coal hustler to put it in. 

Well, now then with the modern life becoming more com¬ 
plex and people not being able in certain neighborhoods to 
go out and get a poor white man or a poor colored man to 
put the coal in, or not wanting to go out and try to do it, and 
then the competition between coal dealers to render a bet¬ 
ter service, the custom grew up for the coal dealer to sug¬ 
gest that he would send a man there, or when the purchaser 
would ask him to get a man—“Well, all right, I will get a 
man and send him out there to you”—and then, though, the 
purchaser usually would pay that man for putting it in. 

Now, then, we have gone further. Of course, very often 
the lady of the house, the man of the house isn’t there, 
46 and these coal hustlers would charge different prices 
and so on, and that might be annoying to the lady of 
the house or the man of the house, so then the custom spread 
further that the coal dealer would fix a certain amount for 
each ton of coal, and then they would let these coal hustlers 
decide whether they would take it all the way to the back of 
the yard and go down the cellar steps in the rear of the 
house, or whether they would take it from the curb and 
dump it in the side door or window. 

And then the coal dealer said, “We will look after you. 
We will send a man for you; he will put it in, and we will 
charge that on the bill, and you will pay us.” 
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Now, then, the coal dealer pays that man. because he wants 
his money right away, by the week or by the day, so the eoal 
dealer pays the man right away, and then he waits until the 
end of the month to collect that money from the purchaser, 
and that he has already paid out sometime ago to the coal 
hustler. 

Now, under those circumstances, you see, under liberal 
construction of the law, that is what I put it on, and under 
the changes in the circumstances of the way coal is being 
delivered now, and what the customer wants and expects, 
and what he pays for, and what the coal dealer is willing to 
do and to keep records of, it seems to me that the proper 
construction about the modern idea about looking after the 
poor and helpless ones is the construction placed by the de¬ 
fendant, and is the one that should be held. 

So, I hold that w’ay. 

Mr. Coe: Of course, your Honor has ruled, but that is a 
matter for legislation. 

The inclusion in the benefits of the Social Security Act 
of these types, if they fall without the definition— 

The Court: (Interposing) No, but I hold that you 
47 have to construe it liberally. 

You know the definitions that he is speaking of, 
Mr. Neuland, and you claim that that construction should 
be put upon him don’t you? 

Mr. Neuland: Yes, your Honor. 

Mr. Coe: The point I had in mind, there is no question 
about the great value for poor people and all of Social 
Security legislation, but when the Act excludes certain peo¬ 
ple, it is up to the legislature to broaden the scope. 

The Court: But you misunderstand me. I believe in my 
decision by saying that the statute as it is now should be 
liberally construed, that was the intention of Congress, and 
that is what the Supreme Court of the United States said in 
construing these statutes. 
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I am not issuing any edict as a legislator, but my mind has 
changed in the last forty years, and being on the bench these 
cases come up of a similar nature time after time, and that 
is my idea about the way the law should be interpretated 
and it is my idea about what the law means. 

The case has been very fairly and fully presented, and 
ably, by both sides. 

So, you may prepare a judgment accordingly. 

Mr. Neuland: Thank you. 


Plaintiffs Exhibit No. 2. 


48 TREASURY DEPARTMENT 

Washington 


Office of 

Commissi ones of Internal Revenue 


Nov. 13,1939 


Address Reply to 
Commissioner of Internal Revenue 
and Refer to 
A&C :RR :1 
American Ice Company, 

1515 F Street, Northeast, 

Washington, D. C. 

Attention: Mr. Arthur C. Romhilt, 

Manager. 

Sirs: 

Reference is made to your letter dated October 23, 1939, 
transmitting the information requested in office letter of 
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October 19, 1939, for the purpose of a determination as to 
the status, under Titles VIII and IX of the Social Security 
Act and Subchapters A and C, Chapter 9, of the Internal 
Revenue Code, of certain individuals who are engaged to 
store coal in the bins of the customers of the American Ice 
Company. 

The information submitted discloses that the individuals 
present themselves at the Company’s fuel yards each day 
for the purpose of obtaining the privilege of storing coal 
delivered to the Company’s customers. An individual ac¬ 
cepting an engagement is given a card by the weighmaster 
on which appears the date, the individual’s name, the name 
and address of the customer, and the number of tons of coal 
to be stored. After the job is completed the individual has 
the customer sign the card, which states that the coal has 
been satisfactorily stored, and returns to the fuel yards 
where he receives payment upon presentation of the signed 
card. In the event a customer pays cash for the coal the in¬ 
dividual is paid directly by the customer. The usual price 
paid for storing the coal is $0.50 per ton, and where the coal 
is sold on credit the Company in billing its customers lists 
the items of coal and labor separately. 

These individuals do not perform any other services for 
the Company, are not expected or required to report daily 
to the fuel yards, and are not furnished transportation or 
storing equipment by the Company. The Company does not 
maintain a list of the names of individuals who are available 
for such services and, as a result, it is sometimes necessary 
for the weighmaster to visit fuel yards of other companies 
or to stop individuals on the street for the purpose of ob¬ 
taining someone who is willing to store coal. 

49 The information submitted with reference to the 
circumstances under which the individuals in question 
perform services for the Company has been accorded consid¬ 
eration. The cumulative effect of such information indicates 
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that the Company neither exercises, nor has retained the 
right to exercise, the control prescribed by the regulations 
; issued under Titles VIII and IX of the Social Security Act 
and made applicable to Subchapters A and C, Chapter 9, of 
the Internal Revenue Code, as being necessary to establish 
the relationship of employer and employee between itself 
and such individuals. It is accordingly held that the individ¬ 
uals engaged by the Company to store coal in the bins of its 
customers are not , with respect to such services, employees 
of the Company for purposes of the taxes imposed under 
, Titles VIII and IX of the Social Security Act and Sub¬ 
chapters A and C, Chapter 9, of the Internal Revenue Code. 


Respectfully, 

GEO. J. SCHOENEMAN, 
Deputy Commissioner. 

cc-Collector, 

Baltimore, Maryland. 

G JS :PCK 


Plaintiff’s Exhibit 3. 

Plaintiff’s Exhibit No. 3 consisting of the five letters next 
following, Court record pages 50, 51, 52, 53, 54 and 55. 

50 October 23, 1939 

Treasury Department 
Commissioner of Internal Revenue 
Washington, D. C. 

A&C: RR: 1 

Gentlemen: 

i In reply to your letter dated October 19, 1939, requesting 
information regarding certain individuals who are en- 
i gaged to store coal in the bins of the customers of the 
American Ice Company may we submit the following? The 
answers to your queries are in the same order as presented 
in your letter. 
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(1) There are itinerant individuals who present them¬ 
selves at our fuel yards each day for the purpose of ob¬ 
taining the privilege of storing coal delivered to our cus¬ 
tomers by our trucks. When a delivery is to be made to 
one of our customers the weighmaster in charge inquires 
of these individuals if any one of them wishes to store the 
coal. The individual accepting the engagement is then 
given a card by the weighmaster on which appears the 
date, and the individual’s name. On the reverse side of 
this card is shown the name, and address of the customer 
and the number of tons to be stored. The storing man goes 
to the address given, stores the coal and then presents the 
card for signature of the customer if the account is a 
“Charge Account” or collects directly from the customer 
if the account is “Cash On Delivery”. The storing man 
returns to our Fuel Yard where he is paid for each signed 
ticket he has, by the Weighmaster in charge. 

It quite often occurs that there are not enough of these 
storing men available for the deliveries to be made. In 
such an event the Weighmaster is required to go to the 
Fuel Yard of another Company to locate one of these indi¬ 
viduals. If it is impossible to obtain one of these indi¬ 
viduals in this manner, the Weighmaster is required to stop 
individuals on the street and inquire if they wish to con¬ 
tract to store some coal. If the last named method is 
necessary, the Weighmaster then either takes or sends the 
money covering the cost of this storing to the customer 
who pays the storing man upon completion of the storing. 
This individual may never be seen again by an employee 
of the American Ice Company. 

(2) Individuals who store coal are never employed by 
the Company to perform services of a different character 
from the services here involved. 

(3) The individuals are neither expected or required 
to report to the Company’s yard each day. 
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(4) See item 1. 

51 (5) Individuals who regularly perform such 

services for the Company are given preference only 
because they regularly appear at our Fuel Yard. 

(6) The Company does not maintain a list of the names 
of individuals who are available for such services. 

(7) After an individual has completed storing an order 
of coal, he returns to the yard for remuneration at his own 
expense. He is not transported by a Company truck; he 
is not furnished carfare; he is never paid in advance. 

(8) All prices quoted to customers are curb stone 
delivered prices and all price lists show the regular storing 
charges. The customer, however, is given the right to 
select any individual or individuals he sees fit to perform 
such services. 

(9) A customer is required to agree to this general 
arrangement and is charged for these services notwith¬ 
standing any objections. 

(10) In isolated cases the Company delivers the coal 
directly to the customer’s bin from the truck. In such an 
event either the employee making the delivery, or a storing 
man may store the coal. In either event the customer is 
charged nevertheless. 

(11) The customer either personally or through his 
agent normally supervises the storing of the coal. 

(12) In billing its customers the Company lists the 
items of coal and labor separately. 

(13) Individuals are paid directly by the customer on 
about 20% of the Company’s deliveries. This 20% com¬ 
prises most of the Cash On Delivery orders. The remain¬ 
ing 80% represents Charge Accounts to whom the storing 
charges are paid by the Company and are billed to the 
customer. 

(14) In isolated cases the Storing Men are paid more 
than the regular rate of $.50 per ton for storing coal due 
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to unusual obstacles or longer carrying distances. In either 
event the customer is charged whatever the Storing Men 
charge for the particular job. 

(15) All equipment, such as wheelbarrows, shovels, 
baskets, wash tubs, etc., used for storing coal is furnished 
by the individual doing the storing. 

Attached are copies of the Storing Tickets as described 
in Item (1) and Retail Price Lists as described in Item 
( 8 ). 

If any further information is required, consider us at 
your service. 

Very truly yours, 

Manager 
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TREASURY DEPARTMENT 
Washington 

October 2,1941 

Office of 

Commissioner of Internal Revenue 
Address Reply to 
Commissioner of Internal Revenue 
and refer to 
A&C: A: AA :1 
Cl-713397 
JMM 

American Ice Company, 

41 East 42 Street 
New York, New York 

Sirs: 

Reference is made to your claim for refund of $14.05, 
an alleged overpayment of excise tax for the year 1939 
imposed under the Federal Unemployment Tax Act. 
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The claim is based on a ruling contained in office letter 
dated November 13,1939, in which it was held that the indi¬ 
viduals engaged by the Company to store coal in the bins 
of its customers are not, with respect to such services, 
employees of the Company for purposes of the taxes im¬ 
posed under Titles VIII and IX of the Social Security Act, 
the Federal Insurance Contributions Act, and the Federal 
Unemployment Tax Act. 

This office has reconsidered the facts presented and it 
has been concluded that the relationship of employer and 
employee exists between the Company and the individuals 
engaged by it to store coal in the bins of its customers. (See 
S. S. T. 416 (I. R. B. 1941-22, 4).) Accordingly, it is held 
that the Company is the employer of such individuals for 
purposes of Titles VIII and IX of the Social Security Act 
and Subchapters A and C, Chapter 9, of the Internal Reve- 
! nue Code, as amended. The Ruling contained in Bureau 
letter dated November 13,1939, is therefore reversed. 

In view of the foregoing, your claim for refund of $14.05 
is disallowed. 

This notice of disallowance is sent by registered mail in 
accordance with the provisions of Section 3772(a) (2) of the 
Internal Revenue Code. 

I Respectfully, 

I GUY T. HELVERING, 

! Commissioner. 

By GEO. J. SCHOENEMAN, 
Deputy Commissioner . 


JMM :CMJ 
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TREASURY DEPARTMENT 
Washington 

Office of 

Commissioner of Internal Revenue 


Address Reply To 
Commissioner of Internal Revenue 
and Refer to 
A&C :RR :1-C 


American Ice Company, 
1515 F Street, Northeast, 
Washington, D. C. 


Sep 13 1941 


Attention: Mr. Carl G. Streett. 

Sirs: r 

Reference is made to your letter of August 27, 1941, in 
reply to Bureau letter dated August 11, 1941, in which it 
was held that the Company is the employer, for purposes of 
Titles VIII and IX of the Social Security Act and Sub¬ 
chapters A and C, Chapter 9, of the Internal Revenue Code, 
as amended, of the individuals engaged by it to store coal 
in the bins of its customers. The ruling contained in Bu¬ 
reau letter dated November 13,1939, was reversed. 

You desire to be advised whether the reversal is retro¬ 
active to November 13, 1939, the date of the first ruling, or 
w’hether it is effective only from August 11, 1941, the date 
of the reversal. 
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The reversal is retroactive to the effective dates of Titles 
VIII and IX of the Social Security Act which are January 
1, 1937 and January 1, 1936, respectively. 

Respectfully, 

GEO. J. SCHOENEMAN, 
Deputy Commissioner . 

cc Collector, 

Baltimore, Maryland. 

WSG :ML 
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August 27, 1941 

Treasury Department 
Washington, D. C. 

Attention: Mr. George Schoeneman Deputy Commissioner 
Dear Sir: 

We received your letter dated August 11, 1941, in which 
you notified us of the reversal of the ruling we received in 
Bureau letter, dated November 13, 1939. 

Will you please advise us if this reversal is retroactive to 
November 13, 1939, the date of the first ruling, or effective 
only from August 11,1941 which is the date of the reversal? 

Very truly yours, 


CS:A A 


OFFICE MANAGER 
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TREASURY DEPARTMENT 
Washington 


August 11, 1941 


American Ice Company 
1515 F Street, Northeast, 

Washington, D. C. 

Attention: Mr. Arthur C. Romhilt Manager 


Sirs: 

Reference is made to Bureau letter dated November 13, 
1939, in which you were advised that the individuals en¬ 
gaged by the Company to store coal in the bins of its custom¬ 
ers are not, with respect to such services, employees of the 
Company for purposes of the taxes imposed under Titles 
VIII and IX of the Social Security Act and Subchapters A 
and C, Chapter 9, of the Internal Revenue Code. 

This office has reconsidered the facts presented by you 
and it has been concluded that the relationship of employer 
and employee exists between the Company and the individ¬ 
uals engaged by it to store coal in the bins of its customers. 
(See S. S. T. 416 (I. R. B. 1941-22, 4).) Accordingly, it is 
held that the American Ice Company is the employer of 
such individuals for purposes of Titles VIII and IX of the 
Social Security Act and Subchapters A and C, Chapter 9, 
of the Internal Revenue Code, as amended. The ruling con¬ 
tained in Bureau letter dated November 13, 1939, is hereby 
reversed. 

Respectfully, 

GEORGE SCHOENEMAN, 
Dejmty Commissioner . 

WSG :WMK 
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56 Findings of Fact and Conclusions of Law, 

Civil Action No. 17490. 

The above-entitled cause came on for trial before this 
Court on the twenty-second day of March, 1944, and was 
submitted upon the pleadings, evidence, stipulation of 
agreed facts and argument of counsel for each respective 
party, and after due consideration thereof, the Court enters 
its findings of fact and conclusions of law as follows: 

FINDING'S OF FACT. 

1. This is an action for the recovery of $194.56 alleged 
to have been erroneously assessed and collected from 
plaintiff under the provisions of Subchapter A, Chapter 9, 
Internal Revenue Code, entitled the Federal Insurance 
Contribution Act (originally Title VIII of the Social Secur¬ 
ity Act), and $397.34 alleged to have been erroneously 
assessed and collected under Subchapter C, Chapter 9, 
Internal Revenue Code, entitled the Federal Unemploy¬ 
ment Tax Act (originally Title IX of the Social Security 
Act). 

2. Plaintiff, Raymond J. Grace, is a citizen of the United 
States and a resident of the District of Columbia, and is 
engaged in the retail coal business in the District of Co¬ 
lumbia, trading under the firm name of R. J. & M. C. 

Grace. 

57 3. The defendant, M. Hampton Magruder, is a 
citizen of the United States and a resident of the 

State of Maryland, and was at all times herein involved 
the duly authorized and acting Collector of Internal Rev¬ 
enue for the internal revenue district of Maryland which 
includes the District of Columbia. 

4. On or about November 1, 1941, the Commissioner 
of Internal Revenue assessed against plaintiff additional 
social security taxes and interest thereon amounting to 
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$194.56, the said taxes being based on payments made by 
plaintiff during the period from September 1, 1937 to Sep¬ 
tember 30,1941, inclusive, to certain persons determined by 
the Commissioner to be employees of plaintiff, and desig¬ 
nated as payments to “coal hustlers”, “watchman at 
freight yard”, “extra labor” and “commissions on coal 
sales”. The said taxes and interest thereon were paid 
by plaintiff to the defendant on or about December 18, 1941, 
under protest. 

5. On or about February 25, 1942, plaintiff filed with 
the Collector a claim for refund of $194.56 on the ground 
that the payments made by him, on account of which the 
said social security taxes were computed and assessed, were 
not payments of wages and that the persons to whom the 
payments were made were not his employees. The Com¬ 
missioner conceded that the payments made as “commis¬ 
sions on coal sales” were not payments of wages within 
the meaning of the Social Security Act and allowed plain¬ 
tiff a refund of $15.43, being the tax based on such pay 
ments, and disallowed the claim as to the balance of $179.13. 

6. On or about December 30, 1941, the Commissioner 
also assessed against plaintiff federal unemployment 

5 8 taxes, including penalties and interest thereon for 

the calendar years 1936 to 1940, inclusive, in the 
total amount of $397.34. These said taxes were assessed 
on the determination by the Commissioner that plaintiff, 
during these years, was an employer of eight or more per¬ 
sons, and were computed by including the total wages ami 
compensation paid by plaintiff to his admitted employees, 
and the payments made by him to the persons described 
as “coal hustlers”, “watchman at railroad yard”, “extra 
labor”, and as “commissions on coal sales” in the total 
amount of $10,738.75. The said taxes and penalties and 
interest thereon, of $397.34, were paid by plaintiff to the 
defendant on or about February 3, 1942, under protest. 
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7. On or about March 12, 1942, plaintiff filed with the 
defendant a claim for refund of $397.34 on the ground that 
the aforesaid payments made by plaintiff, on account of 
which the said taxes were computed and assessed, were 
not payments of wages and that the persons to whom the 
payments were made were not his employees. The Com¬ 
missioner conceded that the payments made as “commis¬ 
sions on coal sales” were not payments of wages within 
the meaning of the Federal Unemployment Tax Act and al¬ 
lowed plaintiff a refund of $29.41, being the tax, penalties 
and interest thereon based on said payments, and disallow¬ 
ed the claim as to the balance of $367.93. 

8. The persons described as “coal hustlers” are itin¬ 
erant laborers, usually colored, who store the coal sold by 
plaintiff and delivered to the homes or places of business 
of plaintiff’s customers. The coal hustlers usually con¬ 
gregate daily at plaintiff’s coal yard for the purpose of 
obtaining jobs of storing coal. Individually they have no 
regular hours and are not required to report daily or at 
any stated time, and may and do come and go as they 

please. Sometimes after coming to plaintiff’s yard 
59 they leave and go to the yard of another coal dealer 

and do similar work for that dealer and later re¬ 
turn to the plaintiff’s yard. Sometimes the same man will 
not reappear at the plaintiff’s yard for many days. Many 
of these men have congregated in plaintiff’s coal yard 
in the foregoing manner off and on for from 4 to 20 years. 
Plaintiff furnishes no quarters for them, but permits them 
to congregate on plaintiff’s premises and in cold or in¬ 
clement weather to build a fire in the yard. When plain¬ 
tiff receives an order for coal and the customer vrants the 
coal stored, plaintiff or one of his employees in charge of 
the yard, or the driver of the truck, calls on the men con¬ 
gregated in the yard for one who will take the job of 
storing the coal ordered. The men in the yard are not re¬ 
quired to take any job offered and may, and sometimes do. 
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refuse particular jobs, and before a job is accepted there 
may be discussion as to the location of the job, how far 
the coal bin is from the alley or street, bow many steps 
there are into the place of storage, or other matters which 
may influence the taking or refusal of the job. When a 
job is accepted by one of the men in the yard lie is given 
a card which shows the name and address of the customer 
and the number of tons of coal to be stored, and is usually 
taken to the place of the job on the truck carrying the 
coal and sometimes he goes by street car or by other 
means. Sometimes after accepting a job a man will re¬ 
fuse to do the job of storing if upon examination the job 
appears unusually hard. In these instances, plaintiff 
sends another man to store the coal. Oftentimes when 
there is no one available to go with the driver, the driver 
will pick up a man off the street or go by the city dump 
to get a man for a particular job. When the coal is 
dumped in the alley or street, the driver and truck 
60 leave and the man proceeds to store the coal. Xo 
supervision or control is exercised either by plain¬ 
tiff or the customer over the storage of the coal, or over 
the man who does the work of storing, or over the" time 
and manner in which the work is done. When the man who 
stores the coal has finished the job he obtains the signa¬ 
ture of the customer on the card wnich has been furnished 
him by plaintiff and returns to plaintiff’s yard where he 
is paid by plaintiff in cash at the rate of 50 cents or 75 
cents per ton. The amount so paid to the man who stores 
the coal is usually separately stated in plaintiff’s bill to 
the customer for the coal sold and delivered and is paid 
by the customer as part of plaintiff’s bill. Where the 
coal is sold by plaintiff cash on delivery, the cost of stor¬ 
ing is usually added to the bill, and after the coal is dump¬ 
ed, the truck driver presents the bill to the customer and 
collects the entire amount, and then returns to plaintiff’s 
office and turns in the money collected for the coal and the 
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storage charges. The hustler is paid for storing the coa' 
upon his return to plaintiff’s office with the paper or card 
signed by the customer showing that the coal has been 
stored. In some instances, in cash on delivery sales, the 
truck driver, after being paid for the coal and storage 
charges, returns the amount charged for storing to the 
customer, who pays the coal hustler after the coal has been 
stored. Where plaintiff knows that his customers have 
been in the habit of paying the coal hustler direct for 
storing coal, the storing charges are not added to the bill 
and the customer pays the man direct. 

Neither plaintiff nor anyone in his behalf at any time 
invited any of these coal hustlers to appear and congre¬ 
gate at his yard; plaintiff had no agreement or contract 
of any type with any of the men, nor specifically any 
61 agreement with any of them reserving the rignt to 
the plaintiff to supervise the work of storing or 
directing the manner in which they should store the coal 
for customers; the men furnish their own buckets and 
shovels used in the storing of coal and plaintiff never 
furnished any. When the men do not go with the driver 
on the truck they furnish their own means of conveyance, 
and the plaintiff does not furnish them carfare. Plain¬ 
tiff has kept no record of the names or addresses of any 
of the men, nor does he keep their names on his payroll. 
They furnish no other service for him and receive no 
compensation from plaintiff except the storage charge that 
the plaintiff collects from the customer. Plaintiff does 
not tell the hustlers where to put the coal in the house. 
Plaintiff collects from the customer and pays the men as 
a protection because sometimes they have collected both 
from the customer and plaintiff. Plaintiff makes no profit 
on the storage charges. When a coal-hustler refuses to 
store coal at the home of the customer, plaintiff usually 
sends another man. Plaintiff carries no workmen’s com¬ 
pensation or liability insurance on the hustlers. 
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9. On November 13,1939, the Commissioner of Internal 
Revenue advised the Washington office of the American 
Ice Company that individuals performing services of stor¬ 
ing coal in the bins of its customers and known as “coal 
hustlers’’ were not considered to be employees of the 
company for purposes of the taxes imposed under the 
Social Security and Federal Unemployment Tax Acts. 
Thereafter, on August 11, 1941, the Commissioner reversed 
the above ruling and held that the individuals known as 
“coal hustlers’’ were employees of the American lee 
Company for purposes of the taxes imposed by said Acts. 
Plaintiff knew of the above rulings of the Commis¬ 
sioner. 

62 10. The “watchman at railroad yard” is a man 

employed by the railroad company over whose lines 
the shipments of coal consigned to plaintiff are delivered, 
whose duties to the railroad company are primarily to keep 
the railroad yards clear of trash and debris. He is also 
paid by the plaintiff, at the rate of 2 cents for each ton of 
coal consigned to plaintiff and delivered in the railroad 
yards, for watching the coal cars consigned to plaintiff 
after they arrive and until the coal is loaded into plaintiff's 
trucks. The watchman does this only during the hours of 
his employment by the railroad and plaintiff exercises no 
supervision or control over him at any time. 

11. The persons described as “extra labor” are persons 
engaged by plaintiff from time to time for miscellaneous 
labor such as unloading coal cars, loading plaintiff’s trucks, 
cleaning plaintiff's yard, and other miscellaneous odd jobs. 
Occasionally some of the men described as “coal hustlers” 
do this work, as well as others. Plaintiff keeps no record 
of the names and addresses of the persons to whom these 
payments for “extra labor” are made. 

12. The sending of a man to store coal in the bin of a 
customer and the work performed by these men during 
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the time such services were rendered is customary in the 
operation of plaintiff’s business. 

13. The persons designated as “coal hustlers”, “watch¬ 
man at railroad yard” and “extra labor” were plaintiff’s 
employees when the services performed by them were 
rendered. 

14. The payments made by plaintiff to the persons 
designated as “coal hustlers”, “watchman at railroad 
yard” and “extra labor” were payments of wages to said 
persons. 

63 CONCLUSIONS OF LAW. 

1. The persons described as “coal hustlers”, “watch¬ 
man at railroad yard” and those designated as “extra 
labor” were employees of plaintiff and engaged in his em¬ 
ployment within the meaning of the applicable provisions 
of Subchapter A, Chapter 9, Internal Revenue Code, en¬ 
titled the Federal Insurance Contribution Act and Sub¬ 
chapter C, Chapter 9, Internal Revenue Code, entitled the 
Federal Unemployment Tax Act. 

2. The payments made by plaintiff to the persons des¬ 
cribed as “coal hustlers”, “watchman at railroad yard” 
and those designated as “extra labor” were payments of 
■wages within the meaning of the applicable provisions of 
Subchapter A, Chapter 9, Internal Revenue Code, entitled 
the Federal Insurance Contribution Act and Subchapter C, 
Chapter 9, Internal Revenue Code, entitled the Federal 
Unemployment Tax Act. 

3. The taxes sought to be recovered by plaintiff herein 
were properly assessed and collected from plaintiff. 

4. On the pleadings, evidence and stipulation of agreed 
facts, plaintiff is not entitled to the refund of the amounts 
sought to be recovered herein. 
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5. On the facts and the law the defendant is entitled to 
judgment, dismissing plaintiff’s complaint and for his 
costs. 

DANIEL W. O’DOXOGHCE, 
District Judge. 

Entered this 29th day of March, 1944. 

Approved as to form: 

Lowry N. Coe, 

Counsel for Plaintiff. 


64 Judgment Order, Civil Action No. 17490. 

This cause having come on regularly for trial before this 
Court, without jury, and the trial having proceeded with 
oral and documentary evidence on behalf of the respective 
parties and a stipulation of agreed facts having been filed 
and the cause submitted to the Court for consideration 
and decision on such evidence, stipulation and argument on 
behalf of each respective party, and the Court, after due 
deliberation, having rendered its opinion and having filed 
its findings of fact and conclusions of law, 

NOW, THEREFORE, in pursuance thereof, it is ad¬ 
judged by the Court that the complaint as filed by plain¬ 
tiff herein be and the same is hereby dismissed, and judg¬ 
ment is rendered for the defendant and that the defendant 
recover from plaintiff his costs herein. 

DANIEL W. O’DONOGHUE, 
District Judge. 

Entered this 29th day of March, 1944. 

Approved as to form: 

Lowry N. Coe, 

Counsel for Plaintiff. 
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65 Notice of Appeal, Civil Action No. 17490. 

Notice is hereby given this 3d day of April, 1944, that 
Raymond J. Grace trading under the name and style of 
R. J. and M. C. Grace hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 29th day of March, 
1944 in favor of M. Krampton Magruder against said 
Raymond J. Grace, trading under the name and style of 
R. J. and M. C. Grace. 

LOWRY N. COE, 
Attorney for Plaintiff. 

April 12, 1944. 

Cost bond on appeal ($250.00) approved and filed. 


66 Statement of Points on Which the Plaintiff Raymond 
J. Grace, Trading Under the Name and Style of R. 

J. & M. C. Grace, Intends to Rely on Appeal, Civil 
Action No. 17490. 

1. The Court erred in dismissing the complaint. 

2. The Court erred in holding that the class of persons 
known as coal hustlers were employees of the plaintiff 
■within the meaning of Subchapter A, Chapter 9, Internal 
Revenue Code, entitled the Federal Insurance Contribu¬ 
tions Act, and Subchapter C, Chapter 9, Internal Revenue 
Code, entitled the Federal Unemployment Tax Act. 

3. The Court erred in holding that payments made to 
the persons described as coal hustlers were payments of 
wages within the meaning of the applicable provisions of 
Subchapter A, Chapter 9, Internal Revenue Code, entitled 
the Federal Insurance Contributions Act, and Subchapter 
C, Chapter 9, Internal Revenue Code, entitled the Federal 
Unemployment Tax Act. 
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4. The Court erred in holding that the taxes sought to 
be recovered by the plaintiff were properly assessed and 
collected from the plaintiff, and that the plaintiff was not 
entitled to refund of the amounts sought to be recovered 
therein. 

5. The Court erred in holding that the person desig¬ 
nated as “watchman at railroad yard” and those desig¬ 
nated as “extra labor” were employees of the plaintiff and 

engaged in his employment within the meaning of 
67 the Federal Insurance Contributions Act and the 
Federal Unemployment Tax Act. 

LOWRY N. COE, 

National Press Building, 
Washington, D. C. 

Attorney for Plaintiff. 


Copy of the foregoing statement of points on which 
plaintiff intends to rely on appeal mailed to Fred Neuland, 
Esquire, Washington, D. C., attorney for defendant, M. 
Hampton Magruder, this 17th day of April, 1944. 

LOWRY X. COE, 

Attorney for Plaintiff. 


68 Designation of Record, Civil Action No. 17490. 

The Clerk of the Court will kindly prepare the transcript 
of record on appeal in the above entitled cause and in¬ 
clude therein the following: 

1. Complaint; 

2. Answer to complaint; 
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3. Pretrial stipulation; 

4. Stipulation of facts; 

5. Excerpts from stenographic transcript including 
Court’s opinion; 

6. Plaintiff’s Exhibit No. 2, letter of Commissioner of 
Internal Revenue of November 13,1939; 

7. Plaintiff’s Exhibit No. 3; 

8. Findings of fact and conclusions of law; 

9. Judgment order; 

10. Notice of appeal; 

11. Memorandum of cost bond on appeal; 

12. Statement of points on which the plaintiff, Raymond 
J. Grace, trading as R. J. & M. C. Grace, intends to rely 
on appeal; 

13. This designation of record. 

LOWRY N. COE, 

717 National Press Building, 
Attorney for Plaintiff. 

Foregoing designations satisfactory. 

F. J. Newland, 

Special Asst. Atty. Gent. 


69 Copy of the foregoing Designation of Record was 
mailed to Edward M. Curran, Esquire, United 
States Attorney, Washington, D. C., attorney for defend¬ 
ant, M. Hampton Magruder, this 17th day of April, 1944. 

LOWRY N. COE, 

Attorney for Plaintiff. 
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DISTRICT OF COLUMBIA 


No. 8756 

Raymond J. Grace, Trading Under the Name and Style 
of R. J. & M. C. Grace, appellant 

v. 

M. Hampton Magruder. Collector of Internal Revenue, 

appellee 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


OPINION BELOW 

The opinion of the District Court (R. 42-46) 1 is not reported. 

jurisdiction 

This case involves social security taxes for the taxable periods 
from September 1, 1937, to September 30, 1941, inclusive (R. 
31) and federal unemployment taxes for the calendar years 1936 
to 1940, inclusive. (R. 32.) The judgment of the District 
Court was entered March 29, 1944. (R. 63.) The notice 

of appeal was filed April 12, 1944. (R. 64.) The jurisdic¬ 

tion of this Court is invoked under Section 128 (a) of the 
Judicial Code, as amended. 

QUESTION PRESENTED 

Whether individuals known as “coal hustlers”, “watchman 
at railroad yard” and those designated as “extra labor” were 

1 Record references are to the appendix to taxpayer’s brief. 

U) 
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taxpayer’s employees within the meaning of Sections 811 (b) 
and 907 (c) of the Social Security Act and Sections 1426 (b) 
and 1607 (c) of the Internal Revenue Code. 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set forth in tne 
Appendix, infra, pp. 21-24. 

STATEMENT 

The taxpayer is engaged in the retail coal business in the 
District of Columbia. (R. 56.) 

On or about November 1, 1941, the Commissioner of In¬ 
ternal Revenue assessed against taxpayer additional social 
security taxes and interest thereon amounting to $194.56, based 
upon payments of wages made by him during the period from 
September 1, 1937, to September 30,1941, inclusive, to certain 
persons designated as “coal hustlers”, “watchman at railroad 
yard”, “extra labor” and “commissions on coal sales”, deter¬ 
mined by the Commissioner to have been taxpayer’s employees 
during this period. The taxes so assessed were paid by tax¬ 
payer to the Collector on December 18, 1941, under protest. 
(R. 31, 56-57.) 

On or about December 30, 1941, the Commissioner also 
assessed against taxpayer federal unemployment taxes, penal¬ 
ties and interest thereon aggregating $397.34, based upon the 
determination that taxpayer was, during the calendar years 
1936 to 1940, inclusive, an employer of eight or more persons 
within the meaning of Section 907 (a) of the Social Security 
^Act and Section 1607 -(a) of the Internal Revenue Code. The 
> taxes were computed on the basis of the total compensations 
paid by taxpayer to his admitted employees and the payments 
made by him to the persons described as “coal hustlers”, 
“watchman at railroad yard”, “extra labor” and as “commis- 
ijions on coal sales.” The taxes so assessed were paid by tax¬ 
payer to the Collector on February 3, 1942, under protest. 
(R. 32-33, 57.) 

Thereafter, taxpayer filed timely claims for refund of the 
aforesaid social security and federal unemployment taxes on 
the ground that the payments made to the persons designated 
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as “coal hustlers”, “watchman at railroad yard”, “extra labor” 
and as “commissions on coal sales” were not payments of wages 
and that the persons to whom the payments were made were 
not his employees within the meaning of the statute. (R. 11- 
26, 31, 33, 57, 58.) Thereafter, the Commissioner determined 
that the payments made as “commissions on coal sales” were 
not payments of wages within the meaning of the statute and 
refunded to taxpayer $15.43 of the social security taxes (R. 31, 
57), and $29.41 of the federal unemployment taxes paid. (R. 
33, 58.) The claims were disallowed as to the balance of the 
amounts sought to be recovered. (R. 31, 33, 57, 58.) 

The persons described as “coal hustlers” are itinerant la¬ 
borers, usually colored, who store coal sold by taxpayer and 
delivered in one of his trucks to the homes or places of busi¬ 
ness of his customers. The coal hustlers usually congregate 
daily at taxpayer’s coal yard for the purpose of obtaining jobs 
of storing coal. They have no regular hours and are not re¬ 
quired to report daily or at any stated time and come and go 
as they please. Many of these men have so congregated in 
taxpayer’s coal yard off and on for from four to twenty years. 
Taxpayer furnishes no quarters for them, but permits them 
to build a fire in the coal yard in cold or inclement weather. 
When an order for coal is received and the customer wants the 
coal stored, taxpayer or one of his employees call on the men 
congregated in the yard to take the job of storing the coal 
ordered. The men are not required to take any job offered and 
may, and sometimes do, refuse particular jobs, depending upon 
the location of the job, and how far and how many steps the 
coal bin is from the alley or street where the coal is to be 
dumped. When a job is accepted by one of the men, he is 
given a card showing the name and address of the customer 
and the number of tons of coal to be stored. He is usually 
taken to the place of the job by the truck carrying the coal. 
Sometimes he goes there by street car or by other means.- 
In some instances, after accepting a job a man will refuse to 
store the coal if he finds it unusually hard. When there is 
no one available in the coal yard, the driver of the truck will 
pick up a man off the street or elsewhere to store the coal. 
After the coal is dumped in the alley or street, the coal hustler 
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proceeds to store the coal. No supervision or control is ex¬ 
ercised either by taxpayer or the customer over the storage 
of coal, or over the man who is storing the coal, or over the 
time or manner in which the work is done. After the work 
is finished, the coal hustler obtains the signature of the cus¬ 
tomer on the card which was furnished him by taxpayer and 
then returns to taxpayer’s place of business where he is paid 
at the rate of fifty cents or seventy-five cents per ton. The 
amount so paid is usually added to and separately stated on 
taxpayer’s bill to the customer for the coal purchased and de¬ 
livered, and is paid by the customer as part of taxpayer’s bill. 
Where coal is sold by taxpayer cash on delivery, the cost of stor¬ 
ing is usually added to the bill and after the coal is dumped, 

the truck driver presents the bill to the customer and collects 

% 

the entire amount, and then returns to taxpayer’s office and 
turns in the money so collected. The hustler is usually paid 
for the coal stored upon his return to taxpayer’s office with 
the card signed by the customer showing that the coal has 
been stored. In some instances, in cash on delivery sales, the 
truck driver, after being paid for the coal and storage charges, 
returns the amount charged for storing to the customer, who 
pays the hustler after the coal has been stored. Sometimes 
the storage charges are not added to the bill where the customer 
has been in the habit of paying the hustler direct. (R. 33-35, 
58-60.) 

Taxpayer has no agreement or contract of any type with 
ary of these men, nor any agreement with any of them reserv¬ 
ing the right to him to supervise the work of storing or di¬ 
recting the manner in which they should store coal for his cus¬ 
tomers. The men furnish their own buckets and shovels used 
in storing coal. Taxpayer kept no record of the names and 
addresses of any of the men, nor were their names kept on his 
payroll. Taxpayer collects from the customer and pays the 
men to avoid collection by the men both from the customers 
and himself. Taxpayer makes no profit on the storage 
charges. When a hustler refuses to store coal, taxpayer usually 
sends another man. Taxpayer carries no workmen’s compen¬ 
sation or liability insurance on the hustlers. (R. 37-39, 60.) 

On November 13, 1939, the Deputy Commissioner advised 
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another coal dealer operating in the District of Columbia that 
individuals engaged in storing coal in the bins of its custom¬ 
ers were not, with respect to such services, employees of the 
coal dealer for purposes of the taxes imposed under the stat¬ 
ute involved here. (R. 46-48, 61.) Thereafter, on August 11, 
1941, the Deputy Commissioner reversed the above ruling, and 
held that these individuals were employees of the coal dealer 
for purposes of the taxes imposed by the above statute. (R. 55, 
61.) Taxpayer was aware of the above rulings. (R. 41. 61.) 

The “watchman at railroad yard” is a man employed by the 
railroad company over whose lines shipments of coal consigned 
to taxpayer are made, whose duties to the railroad company 
are primarily to keep the yards clear of trash and debris. He 
is also paid by taxpayer two cents a ton for watching the coal 
cars consigned to taxpayer after they arrive until the coal is 
loaded into taxpayer's trucks. The watchman does this dur¬ 
ing the hours of his employment by the railroad and taxpayer 
exercises no supervision or control over him. (R. 35, 61.) 

The persons described as “extra labor” are individuals en¬ 
gaged by taxpayer from time to time for miscellaneous labor 
such as unloading coal cars, loading trucks, cleaning the coal 
yard, and other odd jobs. Occasionally some of the coal hus¬ 
tlers do this work. No record is kept by taxper of the names 
and addresses of the persons performing these services. (R. 
35-36, 61.) 

Taxpayer and American Ice Company 2 instituted suit in the 
District Court on October 17, 1942. (R. 1-11.) The case was 
tried before the District Court without a jury, the evidence 
consisting of a stipulation of agreed facts (R. 30-36), the tes¬ 
timony of one witness (R. 36-42), and documentary exhibits. 
(R. 46-55.) Upon consideration thereof, the court below made 
findings of fact and conclusions of law (R. 56-63) and, there¬ 
after, on March 29, 1944, entered judgment in favor of the 
Collector. (R. 63.) 

SUMMARY OF ARGUMENT 

The term “employee” should be liberally construed in order 
to carry out the intent of Congress and to effectuate the social- 

* In the pre-trial proceedings American Ice Company dismissed its com¬ 
plaint insofar as its claim against the Collector was concerned. (R. 28, 30.) 
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and economic benefits of the Social Security Act and the social 
security and unemployment provisions of the Internal Rev¬ 
enue Code. The legislation was designed to furnish insurance 
against loss of one’s job through lack of work or the inability 
to work. Consequently, all those who might eventually fall 
into such classification should be given protection unless they 
clearly are within the enumerated exceptions established by 
the legislation. 

The nature of the work involved here negatives any need 
for immediate or continuous supervision. Although the tax¬ 
payer had no agreement or contract of any type with any of 
the individuals involved, nor specifically any agreement with 
any of them reserving the right of control or supervision, never¬ 
theless, it is well settled that the failure to exercise control or 
supervision does not mean that the right of control or super¬ 
vision does not exist. The retention of such right is presumed 
in the absence of proof that it was relinquished. The in¬ 
dividuals involved were not engaged in any independent busi¬ 
ness, but performed work which comprised an integral part of 
taxpayer’s business. The type of work performed is suffi¬ 
cient to show that the individuals, particularly the “coal 
hustlers”, are subject to taxpayer’s control or supervision, 
shoukj? hehave occasion to exsrdse such^gig ht. and. th^y 
l^irt^empfc^^^or^paye^wlffijS me meaningor^^a55pli- 
cable statutes, and the the Treasury Regulations promul¬ 
gated pursuant thereto. 

I 

ARGUMENT 

The term “employee” should be interpreted so as to accomplish 
the purposes of the Social Security Act 

The true meaning of the term “employee” as used in the 
applicable statutes can be determined only by considering the 
manner in which it is used, the purposes to be accomplished, 
and in the light of the circumstances in which it is sought to 
be applied. United States v. Amer. Trucking Ass'ns, 310 U. S. 
534, 544-548. Cf. Walling v. American Needlecrajts, 139 F. 2d 
60 (C. C. A. 6th). Accordingly, that term should be inter- 
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preted here in such manner so as to accomplish the broad pur¬ 
pose of the Social Security Act and the social security and 
unemployment provisions of the Internal Revenue Code.® 

The purposes and objectives of the Act are but a part of a 
broad Congressional program designed to improve the economic 
position, both as to old age and employment, of those who must 
work for others for a living. Humanitarian considerations 
alone, however, did not bring about the enactment of the legis¬ 
lation. Congress, recognizing that old age and unemployment 
are hazards facing all of us, had in mind such practical consid- | 
ertions as the public benefits which would result from a well 
organized system of old age and unemployment insurance. 
Congress was well aware of the results which follow when a 
substantial number of persons are without funds because they 
are too old to work, or cannot secure employment and must | 
look to their Government for relief. The Act came into exist- j 
ence while such conditions prevailed and that all of these things 
were' in the minds of Congress is clear from the history of the 
Act, if otherwise there may be any doubt. S. Rep. No. 628, 
74th Cong., 1st Sess., p. 2; H. Rep. No. 615 74th Cong., 1st 
Sess., p. 16. 

In view of the objectives of the Act and its history it is rea¬ 
sonable to suppose that Congress would draft its legislation 
in language as broad in scope as the evils which it was intended 
to remedy. The Act defines '‘wages” as “all remuneration 
for employment, including the cash value of all remuneration, 
paid in any medium other than cash.” Sections 811 (a) ancT 
907 (b), Social Security Act; Sections 1426 (a) and 1607 (b) r 
Internal Revenue Code (Appendix, infra). And “employ¬ 
ment” is defined as “any service, of whatever nature, performed 
within the United States by an employee for his employer.” 

* The provisions of Titles VIII and IX of the Social Security Act, c. 531, 

49 Stat. 620 and Chapters 9A and 9C of the Internal Revenue Code are 
identical insofar as pertinent here. Consequently, hereinafter, with the 
exception of specific provisions, when discussing the Social Security Act and 
the social security and unemployment provisions of the Internal Revenue 
Code reference will only be made to the Act. The amendments made by 
the Social Security Act Amendments of 1939, c. 666, 53 Stat 1360, to the 
Social Security Act and the Internal Revenue Code in no way changed the 
provisions pertinent here. 

60972S—44-2 
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Sections 811 (b) and 907 (c), Social Security Act; Sections 
1426 (b) and 1607 (c), Internal Revenue Code (Appendix, 
infra). Therefore, unless the common law tests are to be im¬ 
ported and made exclusively controlling, notwithstanding the 
objectives of the Act, the language selected is clearly in har¬ 
mony with its broad purpose. Obviously, the persons involved 
in this case are subject economically to the evils the Act was 
designed to eradicate, and the remedies it affords are appro¬ 
priate for preventing or curing their harmful effects. Board 
v. Hearst Publications, 322 U. S. 111. 

The Supreme Court has not yet had an opportunity to set 
forth the prerequisites under the Act with respect to an em¬ 
ployer-employee relationship, but the Government has recently 
applied for certiorari in Glenn v. Beard, 141F. 2d 376 (C. C. A. 
6th), wherein that issue is involved. However, in the case of 
Board v. Hearst Publications, supra, which arose as the result 
, of legislation of a similar nature to that applicable here, the 
Supreme Court said (p. 124): 

The word [employee] “is not treated by Congress as a 
word of art having a definite meaning . . .” Rather 
“it takes color from its surroundings . . . [in] the 
statute where it appears,” United States v. American 
Trucking Assns., 310 U. S. 534, 545, and derives mean¬ 
ing from the context of that statute, which “must be 
read in the light of the mischief to be corrected and the 
end to be attained.” 

Cf. National Bank v. Fidelity & Casualty Co., 125 F. 2d 920, 
922-923 (C.C. A. 4th). 

I The Act, being remedial legislation, should be liberally con¬ 
strued in order to effectuate the purposes for which it was 
enacted. Helvering v. Bliss, 293 U. S. 144, 150-151; Nicholas 
v. Richlow Mfg. Co., 126 F. 2d 16 (C. C. A. 10th); Carroll v. 
Social Security Board, 128 F. 2d 876 (C. C. A. 7th); Willard 
Sugar Co. v. Gentsch (N. D. Ohio), decided March 3, 1944 
(P-H Unemployment Insurance Service, Vol. 1, par. 36,314); 
Grand Rapids Gravel Co. v. United States (W. D. Mich.), 
decided March 30; 1943 (P-H Unemployment Insurance Serv¬ 
ice, Vol. 1, par. 36,247). That the Act should be so construed 
was recognized in Stone v. United States (E. D. Pa.), decided 
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September 16, 1943 (P-H Unemployment Insurance Service, 
Vol. 1, par. 36,281). There the court in giving expression to 
such principle said: 

In determining the question here in issue it seems to 
me the term “employee” as used in the Act should be 
given a meaning as broad as may be necessary to carry 
out the intent and purpose of Congress as expressed in 
the Act as a whole. There can be no question but that 
the Act was intended as being remedial to provide for 
the comfort and needs of the working man and his family 
in old age, as well as in times of economic distress. Its 
scheme contemplated not alone a contribution from the 
worker himself but from society as a whole to be dis¬ 
pensed when the worker was unable to gain a livelihood 
either through lack of work or for want of ability to 
longer work. Therefore it seems to me that it is essen¬ 
tial to understand the objectives and scheme of the Act 
in order to determine the congressional intent. Ac¬ 
cordingly when we consider when the Act came into 
existence, the humanitarian purposes it sought to 
attain, and the evils it sought to correct, one is impelled 
to adopt a liberal construction of the terms. 

II 

The individuals involved were employees of the taxpayer 
within the meaning of Sections 811 (b) and 907 (c) of the 
Social Security Act and Sections 1426 (b) and 1607 (c) of the 
Internal Revenue Code 

The terms “employer” and “employee” are not capable of 
exact definition (Restatement of the Law of Agency, Section 
220, p. 483) as all persons performing personal services for 
another are not employees. Some such persons fall into the 
class known as “independent contractors”. An “independent 
contractor” as used under the common law, has been defined 
as one who is engaged in an independently established busi¬ 
ness that contemplates supervision or control over his em¬ 
ployees. It applies generally to one who contracts to do a 
piece of work according to his own methods without being 
subject to the control of another except as to results. 
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The term “employment” as used in the Act is defined to 
mean “any service, of whatever nature, performed * * * 
by an employee for his employer”, with certain exceptions 
including “casual labor not in the course of the employer's 
i trade or business.” (Italics supplied.) The Treasury Regu¬ 
lations promulgated under the Act provide that every indi¬ 
vidual is an employee if the relationship between him and 
the person for whom he performs services is the legal relation¬ 
ship of employer and employee. Generally, this relationship 
exists when the person for whom the services are performed 
has the right to direct or control the individuals who perform 
the services, not only as to the result that is to be accomplished, 
but also as to the details and means by which that result is 
accomplished. Article 205, Treasury Regulations 90; Article 
3, Treasury Regulations 91; Section 402.204, Treasury Regu¬ 
lations 106, Section 403.204, Treasury Regulations 107 (Ap¬ 
pendix, infra). In Walling v. American Needlecrafts, supra , 
the Circuit Court of Appeals for the Sixth Circuit stated that 
the existence of an employer-employee relationship within 
the meaning of the Fair Labor Standards Act, like the National 
Labor Relations Act, is not to be determined by otherwise 
applicable rules of common law since that Act is of a class of 
statutes designed to implement a public, social, and economic 
policy through remedies not only unknown to the common law 
but often in derogation of it. 

The Government does not contend that the term “employee” 
as used in the Act, has some entirely new and different mean¬ 
ing previously unknown to the law, including the law of torts. 
Persons who are obviously employees fall within general rules 
as well as do those who are obviously independent contractors. 
These employment relationships constitute what may be 
termed the well-defined field of the law of master and servant, 
which the Treasury Regulations purport to cover. The Regu¬ 
lations preface their definition of the terms “employee” and 
“independent contractor” by the words “generally” or “in gen¬ 
eral”. In illustrating the class of independent contractors, the 
Regulations refer to “physicians, lawyers, dentists, veterinar¬ 
ians, contractors, subcontractors, public stenographers, auc¬ 
tioneers, and others who follow an independent trade, business, 
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or profession in which they offer their services to the public.*? 
Obviously, the individuals involved here cannot be charac¬ 
terized as following an “independent trade, business or profes¬ 
sion” as stated in the Regulations. The Supreme Court in 
Board v. Hearst Publications, supra, used language applicable 
to the instant situation when it said (pp. 124-125): u 

Congress had in mind a wider field than the narrow 
technical legal relation of “master and servant/* as the 
common law had worked this out in all its variations, 
and at the same time a narrower one than the entire 
area of rendering service to others. The question comes 
down therefore to how much was included of the inter¬ 
mediate region between what is clearly and unequivo¬ 
cally “employment/* by an appropriate test, and what 
is as clearly entrepreneurial enterprise and not employ¬ 
ment. 

It will not do, for deciding this question as one of uni¬ 
form national application, to import wholesale the tradi¬ 
tional common-law conceptions or some distilled essence 
of their local variations as exclusively controlling imita¬ 
tions upon the scope of the statute’s effectiveness. To 
do this would be merely to select some of the local, hair- [ 
line variations for nation-wide application and thus to 
reject others for coverage under the Act. That result 
hardly would be consistent with the statute’s broad 
terms and purposes. 

What constitutes control or supervision is likewise not sub¬ 
ject to precise limits or definition as the requirement in each 
case varies according to the nature of the work. Walling v. 
American Needlecrafts, supra; Western Express Co. v. Smelt - 
zer, 88 F. 2d 94 (C. C. A. 6th); Peasley v. Murphy, 381 Ill. 187; 
Andrews v. Commodore Knitting Mills, 257 App. Div. (N. Y.) 
515. The control exercised over a person in one type of work 
might be very rigid while that over another person in a differ¬ 
ent trade may require very little, if any, supervision depending 
upon the nature of the work and the experience of the employee. 
Western Express Co. v. Smeltzer, supra. The requirement of | 
control does not mean that the employer must give specific 
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instructions as to how to do the work and when to do it. 
Jones v. Goodson, 121 F. 2d 176,180 (C. C. A. 10th). Neither 
does it mean that the employee’s services must be performed 
under his employer’s immediate or continuous supervision. 
“Whenever the employer retains the right to direct the manner 
in which the business shall be done, as well as the result to 
be accomplished”, an employment relationship exists. Singer 
Manufacturing Co. v. Rahn, 132 U. S. 518, 523. The right to 
control, even though not exercised, is sufficient to establish the 
; employer-employee relationship. Swift <& Co. v. Alston, 48 
Ga. App. 649,173 S. E. 741, Alfonso v. American Iron & Machine 
I Works Co., 39 F. Supp. 934,940 (E. D. La.). Or, as it is stated 
in the Treasury Regulations “* * * it is not necessary 

that the employer actually direct or control the manner in 
which the services are performed; it is sufficient if he has the 
right to do so.” [Italics supplied.] 

The facts as found by the court below clearly show that the 
individuals involved, particularly the “coal hustlers”, were tax¬ 
payer’s employees, and that the services rendered by these in¬ 
dividuals were customary in the operation of taxpayer’s 
business. (R. 58-62). These findings are clearly supported by 
the evidence. Although the court below found that “no agree¬ 
ment or contract of any type” existed between the taxpayer and 
the coal hustlers, and that taxpayer had no specific “agreement 
with any of them reserving the right * * * to supervise 
the work of storing or directing the manner in which they 
should store the coal for customers” (R. 60), nevertheless such 
reservation or retention of the right of control is presumed in 
the absence of proof that the right of control was specifically 
relinquished. The above findings could not have been con¬ 
strued literally so as to exclude an implied contract of employ¬ 
ment at will. Surely, it would not be contended that when 
taxpayer or one of his employees in charge of the coal yard, 
calls on the hustlers waiting there, for one to take a job of 
storing coal, and a hustler accepts the job and accompanies 
the truck driver and stores the coal, that the hustler worked 
merely as a volunteer and that when taxpayer pays him for 
storing the coal, such payment is merely a gratuity and not a 
payment to a laborer for his hire. Formality is not essential in 
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a contract between master and servant, but rather such con¬ 
tract may be accomplished with few words “or may be implied 
from conduct without words.” Standard OH Co. v. Lyons , 130 
F. 2d 965, 968 (C. C. A. 8th). In American Bituminous Coal 
Co. v. Pouder, 228 Ky. 776,15 S. W. 2d 507, the court illustrated 
what was intended by the finding of no contract by the court 
below, by the following statement (pp. 779-780): 

On the whole record, it is absolutely clear from the sub¬ 
sequent conduct of both parties * * * that Wel- 
bum was simply loading coal for the company and, in¬ 
stead of being paid by the day, was paid by the amount 
of coal he loaded. He was not an independent con¬ 
tractor. He was simply a servant of appellant, working 
for it without any definite contract, except such as was 
implied from the course of dealing between them. 
[Italics supplied.] 

The findings of the non-existence of any contract, means that 
the coal hustlers here could not be held to be “independent 
contractors”, since, as was stated in Snodgrass v. Cleveland 
Co-op. Coal Co., 31 Ohio App. 470,167 N. E. 493 (p. 480): 

The term “independent contractor” presupposes the 
existence of a binding contract between the parties, for 
the breach of which a cause of action arises. There can 
be no relationship of “independent contractor” without 
the existence of such a binding contract by the parties. 

In Kaus v. Unemployment Compensation Commission, 230 
Iowa 860,299 N. W. 415, the court said (pp. 864r-865): 

It is well settled that failure to exercise control does 
not mean that the right of control does not exist. Also, 
that a servant may be given by his master much free¬ 
dom in the methods and means whereby he does his 
work. * * * It should be remembered also that 

absence from the agreement of a provision recognizing 
the right of control does not mean that no such right 
exists. The reservation of the right of control is pre¬ 
sumed unless the contrary appears. [Italics supplied.] 

When the last two sentences are read together it is evident that 
they mean that unless it appears that the right of control was 
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relinquished, the reservation of such right is presumed, or, as 
stated in Liberty Mut. Ins. Co. v. Boggs, 66 S. W. 2d 787, 791 
(Tex. Civ. App): 

If the one for whom such work is being done, or 
services performed, does not by the contract relinquish 
such right of control by conferring it upon the person 
doing the work, or someone else, then the relation is that 
of employer and employee. 

Similarly in the instant case, it seems to us that although 
I taxpayer had no specific agreement with any of the hustlers 
i reserving the right to supervise the work of storing coal or 
directing the manner in which it should be stored, as found by 
the court below, and the fact that the taxpayer exercised no 
i control or supervision over them, is not equivalent to saying 
that taxpayer had no right of supervision or control. There 
is no finding that the taxpayer had no right of supervision or 
control. There is no finding that the taxpayer relinquished 
i such right of control. Hence, the findings of the court below 
i do not negative the existence of an implied understanding, 
presumed or inferred from all of the undisputed facts, that tax¬ 
payer had the right, if necessary or advisable to do so, to ex¬ 
ercise control over how the coal is stored, over the conduct of 
the hustlers on his premises and when riding in his coal trucks, 
and while at his customers’ premises. We submit that the pre¬ 
sumption as to taxpayer’s right of control is present, since none 
of the findings of the court below are inconsistent with such 
presumption. 

In Swift <& Co. v. Alston, supra, the widow of Alston sought 
to recover compensation under the Workmen’s Compensation 
Act, alleging that at the time of his injury, which resulted in 
death, he was employed by one Oliver to help him unload coal 
cars upon their arrival at different times on side tracks at Swift 
& Company’s factory. Oliver was employed by the company 
by oral agreement to unload the coal cars as they arrived, his 
compensation being computed on the basis of each ton un¬ 
loaded. The evidence discloses that Oliver was in no way 
directed or controlled by the officers of the company as to 
the means, manner or time of doing his work. He was not re¬ 
quired to work at any specific hours. Oliver hired Alston and 
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others to help him unload the coal cars, which was not ob¬ 
jected to by the company. No control or authority was ex¬ 
ercised by the company over Alston. The company con¬ 
tended that Oliver was an independent contractor and hence 
Alston was not its employee. In holding that Oliver was not 
an independent contractor, but an employee of the company, 
and that, therefore, Alston was likewise its employee, the court 
said (pp. 650-653): 

" There is nothing in the present record showing any 
provisions of the contract retaining in the defendant 
company any right to control the manner, means, and 
time of doing the details of the work; and there is testi¬ 
mony of officers of the company that no such control 
was exercised * * *. 

It is true that courts have in some cases treated the 
mode of payment as a circumstance to be considered in 
determining the character of the relation, but in so far 
as our diligence has found, that is by no means decisive 
of this question, nor is it in any way inconsistent with j 
the idea of that relation being one of master and servant . 
Further, we do not think the fact that Oliver hired other 
employees in the performance of his work is decisive in 
showing the relation to be that of an employer and in¬ 
dependent contractor, rather than that of master and 
servant. See, in this connection, Bentley v. Jones, 
supra. The testimony of the officers of the defendant 
company that they at no time directed, controlled, or 
assumed any control over Oliver in the means, manner, 
and time of doing his work is itself only circumstantial 
evidence to be considered as to whether the company 
had the right to so control the work, for the test is not 
whether the defendant did in fact control and direct | 
plaintiff in his work, but is whether it had the right, 
under the employment, taking into consideration the 
circumstances and situation of the parties, and the work. 

to so control and direct him in his work. 

# # * * « 

Oliver was a mere laborer; his work was simple; he was 
exercising no independent business; his work required 
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no special skill. The inference with respect to the qual¬ 
ity of the contract becomes virtually a prima facie pre¬ 
sumption, in the absence of affirmative proof that Swift 
& Company was not entitled to control the details of 
the work, that the employee is a servant and not an in¬ 
dependent contractor. * * * It is inconceivable to 
this court that a large corporation of the character of 
the defendant would hire an unskilled man to perform 
one of the simplest tasks of hard manual labor , requiring 
scarcely more than muscle in its performance, yet one 
that must be performed in the running of its industry; 
and absolutely relinquish all right of control and 
direction. 

***** 

We perceive nothing in the nature of the employment, 
or in the contract, to indicate that Oliver was not subject 
to the control and direction of the defendant company, 
had it seen fit to exercise such control. To constitute 
Oliver an independent contractor it must at least appear 
that the work to be performed was committed exclu¬ 
sively to his discretion. The nature of the work done 
by Oliver no less than the agreement or the circum¬ 
stances surrounding the work, failed to show a founda¬ 
tion upon which to hold that he was an independent 
contractor. [Italics supplied.] 

The question as to whether “coal hustlers” are employees 
of coal companies has also been raised in several cases involv¬ 
ing State unemployment compensation insurance. 4 In Thur¬ 
man v. Fleming-Young Coal Co., 49 S. W. 2d 288 (St. Louis 
Ct. App.), claimant was what is referred to as a “jobber” in 
the coal business or one who accompanies a load of coal from 
the yard of its origin to a convenient dumping place at its des¬ 
tination and who carries the coal from such dumping place into 
the building in which the coal is stored. In that case, claim¬ 
ant had appealed from an administrative findings of the Work¬ 
men's Compensation Commission which had held him not to be 

4 The unemployment compensation insurance statutes of most states define 
the term "employment” in substantially the same manner as in Sections 
811 (b) and 907 (c) of the Social Security Act and Sections 1426 (b) and 
1607 (c) of the Internal Revenue Code. 
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an employee of the coal company. The facts were almost 
identical with those present here, as set forth in the finding 
of the Commission (p. 292): 

That the Fleming-Young Coal Company maintained 
a shack on its property which was a shelter where job¬ 
bers who wanted a job could go and wait; that the man¬ 
ager of the coal company would go into the yards and 
supervise, and on such occasions he gave directions to 
both driver and jobber; that he did not draw any line 
as to whom he gave orders and he gave his orders, even 
though the man was not a driver; that he had seen 
claimant a few times before this particular day and had 
his name down with the name of other fellows who 
were working like that; that the entire amount col¬ 
lected from the customer for the storage of coal was 
given to the man who put the coal into the basement; 
that these jobbers are not on the pay roll (which, in 
view of the admission hereinafter referred to, we think 
must be construed to mean that they do not receive 
regular salaries); that when the customer desires it a 
man is sent to put in the coal, and then an itemized bill 
is sent to the customer covering the price of the coal 
with the jobber’s compensation for storage; that no 
supervision was exercised over the jobbers in taking 
the coal from the street into the basement, and the job¬ 
bers could take their own time in doing it; that it is 
usual for the company to designate the jobber who is 
to accompany a truck load of coal. 

On the basis of the foregoing, the Court of Appeals reversed 
the finding of the Commission, holding that there was no com¬ 
petent evidence in the record to support the finding of the 
Commission that claimant was not an employee of the defend¬ 
ant. See also Appeal Board Dec. 2755-40 of October 9, 1940 
(C. C. H. Unemployment Insurance Service, Yol. 5, New York, 
pp. 35,048-35,049); Appeal Board Dec. 4067—40 of January 
4, 1941 (C. C. H. .Unemployment Insurance Service, Vol. 5, 
New York, p. 35,049); Ref. Dec. Dkt. 3035 of April 25, 1940 
(C. C. H. Unemployment Insurance Service, Vol. 4, Michigan 
p. 25,027); Com. Dec. D. C.-55 of March 20, 1940 (C. C. H. 
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Unemployment Insurance Service, Vol. 4, Missouri, p. 28,022). 

The short quotation in taxpayer’s brief (p. 15) from Harlan 
v. Bryant , 87 F. 2d 170 (C. C. A. 7th), removed from the con¬ 
text is rather misleading. The sentence which follows reads 
(p. 174): 

A general master may loan the services of his employee 
to another for a specific purpose and for a short period 
of time, in which case the individual to whom such gen¬ 
eral servants are let is the master, and responsible for 
their negligent acts so long as he exercises supervision 
over them. 

Read the context, it appears that the statement to the effect 
i that the true test is whether the master actually exercised con¬ 
trol, has reference as to who shall be regarded as the responsible 
master in a situation where the general master has loaned the 
services of an employee to another. It could hardly be in¬ 
tended to be contrary to the well established rule that the right 
to control, even though not exercised, is sufficient to establish 
the employer-employee relationship. Svrift & Co. v. Alston, 
supra. 

i The case of Williams v. United States, 126 F. 2d 129 (C. C. A. 
7th), also quoted in part in taxpayer’s brief (pp. 15-16), is so 
clearly distinguishable that we do not believe it can be regarded 
as a precedent for the proposition that the individuals involved 
here are independent contractors. In General Wayne Inn v. 
Rothensies, 47 F. Supp 391 (E. D. Pa.), the court distinguished 
the facts in the Williams case, supra, from those present there, 
a distinction which we think is equally applicable here. The 
court said (p. 394): 

Griff Williams v. United States, 7 Cir., 126 F. 2d 129, 
the authority most strongly relied upon by plaintiff, pre¬ 
sents the converse situation of that of the case at bar and 
forcefully illustrates the distinctions I have made. In 
that case the question was presented whether the leader 
of an orchestra was the employer of a group of musicians 
so as to be responsible for the tax on their compensation 
imposed by the Social Security Act. The Circuit Court 
of Appeals for the Seventh Circuit reversed the holding 
of the District Court that Williams and his musicians 
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were employees of the establishment in which they fur¬ 
nished the music and held that Williams was the em¬ 
ployer of the musicians in his orchestra. In that case, 
however, Williams was engaged in business for himself. 
He engaged twelve or fourteen musicians to play in an 
orchestra as “Griff Williams and his Orchestra.” They 
performed at a number of establishments during the 
taxable year. Williams paid the expenses of obtaining 
bookings, and he paid the men salaries in accordance 
with contracts he made with them. The gain or loss, 
after receipt of the contract price from the establish¬ 
ments at which engagements were obtained and the pay¬ 
ment of the salaries and other expenses, was the gain or 

loss of Williams. WTiether the musicians had or did not 

* • 

have employment depended, from an economic view! 
point, on the continued operation of the business of 
Williams and not on the particular establishment ir)L 
which they were furnishing the music, and he was hekf 
to be their employer within the meaning of the Social 
Security Act. 

The case of Yellow Cab Co. v. Magruder, 49 F. Supp. 605 
(Md.), affirmed, 141 F. 2d 324 (C. C. A. 4th), upon which 
taxpayer seems to chiefly rely is clearly distinguishable. The 
court in that case pointed out that it was in the class of doubt ¬ 
ful cases which must be resolved by an examination of the 
particular facts of the case, and that if it was concluded that 
the relationship between the parties was one of leasing the 
taxicabs, there was no liability for the tax. The taxicab comf 
pany leased the cabs by the day or week at a stipulated rental 
to the drivers who agreed to operate and maintain the cabs 
at their own expense. The drivers were not accountable in 
any manner to the company for their earnings and were free 
to use the cabs or not as they pleased, and to drive them when 
and where they wished without being subject to any control 
by the company. The court concluded that the relationship 
of the parties was one of leasing the cabs, and that this arrange¬ 
ment was bona fide, and was adopted by the taxicab companies 
operating in Washington as the result of an Act of Congress 
abolishing the use of meters in cabs, by which the companies 
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were able to adequately check the drivers’ receipts. The court 
also held that the drivers received no wages from the company, 
as the only monetary consideration passing between the parties 
was the amount paid as rent for hiring the cabs. 

Taxpayer also cites Gould v. Gould, 245 U. S. 151, in sup¬ 
port of a rule of strict construction of the statute. Although 
the established rule is that a statute levying taxes should be 
strictly construed, it must be remembered that the#t is a 
remedial measure and, therefore, all doubt in construing the 
remedial and benefit provisions of statutes providing unem¬ 
ployment insurance and old age protection should favor cov¬ 
erage rather than exemption. Latimer v. United States, 52 
F. Supp. 22S (Cal.); Ekus v. Altmeyer, 52 F. Supp. 306 (E. D. 
N. Y.). 

As for the employment status of the “watchman at railroad 
yard” and persons designated as “extra labor”, the services 
performed by these individuals were rendered in the course 
of taxpayer’s trade or business. The fact that the watchman 
is fortunate enough to have another job with the railroad com¬ 
pany is insufficient to take him out of the classification of an 
employee of the taxpayer. See S. S. T. 281,1938-1 Cum. Bull. 
413. The persons designed as “extra labor” are obviously 
employees of taxpayer during the time the services are per¬ 
formed. Moreover, the right of control and supervision over 
these individuals is no different from the right which taxpayer 
had over the “coal hustlers.” 

i CONCLUSION 

Accordingly, the judgment of the District Court should be 
affirmed. 

Respectfully submitted. 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 
Seawall Key, 

A. F. Prescott, 

Fred J. Neuland, 

Special Assistants to the Attorney General. 

Edward M. Curran, 

United States Attorney. 

Daniel B. Maher, 

Assistant United States Attorney. 

September, 1944. 


APPENDIX 


Social Security Act, c. 531,49 Stat. 620: 

TITLE VIII—TAXES WITH RESPECT TO EMPLOYMENT 

***** 

• 

Section 801. In addition to other taxes, there shall 
be levied, collected, and paid upon the income of every 
individual a tax equal to the following percentages of 
the wages (as defined in section 811) received by him 
after December 31, 1936, with respect to employment 
as defined in section 811) after such date: * * * 

(42 U. S. C. 1940 ed., Sec. 1001.) 

Sec. 802. (a) The tax imposed by section 801 shall 
be collected by the employer of the taxpayer, by de¬ 
ducting the amount of the tax from the w*ages as and 
when paid. Every employer required so to deduct the 
tax is hereby made liable for the payment of such tax, 
and is hereby indemnified against the claims and de¬ 
mands of any person for the amount of any such pay¬ 
ment made by such employer. 

***** 

(42 U. S. C. 1940 ed., Sec. 1002.) 

Sec. 804. In addition to other taxes, every employer 
shall pay an excise tax, with respect to having indi¬ 
viduals in his employ, equal to the following percents 
ages of the wages (as defined in section 811) paid by 
him after December 31, 1936, with respect to employ¬ 
ment (as defined in section 811) after such date * * * 
(42 U. S. C. 1940 ed., Sec. 1004.) 

Sec. 811. When used in this title— 

(a) The term “wages’’ means all remuneration for 

employment, including the cash value of all remu¬ 
neration paid in any medium other than cash; * * * 

(b) The term “employment” means any service, of 
whatever nature, performed within the United States 

( 21 ) 
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by an employee for his employer, [with exceptions not 
herein relevant] * * * 

(42 U. S. C. 1940 ed., Sec. 1011.) 

TITLE IX—TAX ON EMPLOYERS OF EIGHT OR MORE 

* # * * * 

Section 901. On and after January 1, 1936, every 
employer (as defined in section 907) shall pay for each 
calendar year an excise tax, witfi respect to having in¬ 
dividuals in his employ, equal to the following percent¬ 
ages of the total wages (as defined in section 907) pay¬ 
able by him (regardless of the time of payment) with 
respect to employment (as defined in section 907) dur¬ 
ing such calendar year: * * * 

(42 U. S. C. 1940 ed., Sec. 1101.) 

Sec. 907. When used in this title— 

* * * * * 

(b) The term “wages” means all remuneration for 
employment, including the cash value of all remunera¬ 
tion paid in any medium other than cash. 

(c) The term “employment” means any service, of 

whatever nature, performed within the United States 
by any employees for his employer, [with exceptions 
not herein relevant] * * * 

(42 U. S. C. 1940 ed., Sec. 1107.) 

Sections 1400, 1401 (a) (b), 1410, 1426 (a) (b), 1600 and 
1607 (b) (c) of the Internal Revenue Code, insofar as pertinent 
here, are substantially the same as Sections 801, 802 (a), 804, 
811 (a) (b), 901, and 907 (b) (c) set out above. 

Treasury Regulations 90, promulgated under Title IX of 
the Social Security Act: 

Art. 205. Employed individuals. —An individual is 
in the employ of another within the meaning of the Act 
if he performs services in an employment as defined in 
section 907 (c). However, the relationship between 
the individual who performs such services and the per¬ 
son for whom such services are rendered must, as to those 
services, be the legal relationship of employer and em- 
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ployee. The Act makes no distinction between classes 
or grades of employees. Thus, superintendents, man¬ 
agers, and other superior employees are employees 
within the meaning of the Act. 

The words “employ’’, “employer”, and “employee”, 
as used in this article, are to be taken in their ordinary 
meaning. An employer, however, may be an indi¬ 
vidual, a corporation, a partnership, a trust or estate, a 
joint-stock company, an association, or a syndicate, 
group, pool, joint venture, or other unincorporated or¬ 
ganization, group, or entity. An employer may be a 
person acting in a fiduciary capacity or on behalf of an¬ 
other, such as a guardian, committee, trustee, executor 
or administrator, trustee in bankruptcy, receiver, as¬ 
signee for the benefit of creditors, or conservator. 

Whether the relationship of employer and employee 
exists, will in doubtful cases be determined upon an ex¬ 
amination of the particular facts of each case. 

Generally the relationship exists when the person 
for whom services are performed has the right to control 
and direct the individual who performs the services, not 
only as to the result to be accomplished by the wqrk 
but also as to the details and means by which that result 
is accomplished. That is, an employee is subject to 
the will and control of the employer not only as to what 
shall be done but how it shall be done. In this connec¬ 
tion, it is not necessary that the employer actually di¬ 
rect or control the manner in which the services are per¬ 
formed; it is sufficient if he has the right to do so. The 
right to discharge is also an important factor indicating 
that the person possessing that right is an employer. 
Other factors characteristic of an employer are the fur¬ 
nishing of tools and the furnishing of a place to work, 
to the individual who performs the services. In gen¬ 
eral, if an individual is subject to the control or direc¬ 
tion of another merely as to the result to be accom¬ 
plished by the work and not as to the means and methods 
for accomplishing the result he is an independent con¬ 
tractor, not an employee. 
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If the relationship of employer and employee exists, 
the designation or description of the relationship by the 
parties as anything other than that of employer and 
employee is immaterial. Thus if two individuals in 
fact stand in the relation of employer and employee to 
each other, it is of no consequence that the employee is 
designated as a partner, coadventurer, agent, or inde¬ 
pendent contractor. 

The measurement, method, or designation of compen¬ 
sation is also immaterial, if the relationship of employer 
and employee in fact exists. 

Individuals performing services as independent con¬ 
tractors are not employees. Generally, physicians, law¬ 
yers, dentists, veterinarians, contractors, subcontrac¬ 
tors, public stenographers, auctioneers, and others who 
follow an independent trade, business, or profession, in 
which they offer their services to the public, are inde¬ 
pendent contractors and not employees. 

Article 3, Treasury Regulations 91, promulgated under Title 
VIII of the Social Security Act, Section 402.204 of Treasury 
Regulations 106, promulgated under the Federal Insurance 
Contributions Act, Section 403.204 of Treasury Regulations 
107, promulgated under the Federal Unemployment Tax Act, 
insofar as pertinent here, are substantially the same as Article 
205 of Treasury Regulations 90 set out above. 
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